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P R O C E E D I N G S

L,tJ t rRK:  A1l .  . r . rSe .  I 'n .LS neaT I  ng IS

n o w  i n  s e s s - L o n  f o r  o r a - l  a r g u m e n t ,  i n  r e :

C h r i s t i  a n  C o u n t y  G e n e r a L i o n ,  P e r m i t

N o .  0 2 1 0 6 0 A 8 C ,  P S D  A p p e a l  N o .  0 7 - 0 1 .

T h e  H o n o r a b l e  J u d g e s ,  A n n a  W o f g a s t ,

P d  P o i c h  1 { > r - h i a  c l - a i h  n v o c i r l i n a

P l e a s e  b e  s e a t e d .

JUDGE REICH: Good morning.  We're

hear . ing a ora l  argument  th is  morning in  the

matter  of  Chr is t ian County Generat ion,  a PSD

n e r m i  t  a n n e a l  n r l r s r ) a n t  t o  t h e  B o a l d ' s  o r d e r

of  September 25,  200 ' l  ,  as amended on

O c t o b e r  1 , 5 ,  2 0 0 7 ,  a n d  w e ' 1 I  p r o c e e d  a s

f o l l o w s :

Sierra Club has been a l located 40

m i n l r | . o <  f n r  i t <  > r d r r m a n r -  r n d  i Iq l l J u r t r u r r L ,  r r L q j  ! L ! - '  w c

uD lo  I0  m inu fes  o f  t ha t  t ime  fo r  rebu t ta f .

Christ ian County cenerat ion is

a l " l oca ted  30  m inu tes ,  and  EPA 's  O f f i ce  o f  A i r

and  Rad ia t i on ,  as  rep resen ted  by  EPA 's  O f f i ce

of General  Counsel,  and appearing at  LheI
(202) 464-2400
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R o a r d ' s  r e . n r F s i  n r i  l I  h a v e  2 0  m i n u t e s  f o r  i t s

argument .

T h e n  S i e r r a  C I u b  m a y  u s e  i L s

r e s e r v e  t i m e ,  i f  a n y ,  f o r  r e b u t t a l .

Regrettably,  the Board was not i f ied

by fax from Robb Lalman, AssisLant Counsel,

I f f inois Environmentaf Protect ion Agency on

october 12th,  that the I l l inois EPA would not

be able to part ic ipate in this argument due

to unresolved issues of 1ega1 representataon

between the r l l inois EPA and the l l f i ,nois

A t to rney  Genera l  ' s  O f f i ce .

In response Lo Lhis development,

t he  t ime  a f l oca ted  Lo  Chr i s t i an  Coun ty

Genera t i on ,  wh ich  i s  a l i gned  w i th  the

I l l inois EPA. af though their  arguments may

no t  be  i den t i ca l  i n  a l l  r espec ts ,  was

inc reased  to  30  m inuLes  as  p rev ious l y  no ted .

Let me also note pr imari ly that the

Board understands that IEPA, as t^/ell as

Christ ian County Generat ion, have arqued that

fhe  i  ss r res  and  : r r r r rmg l t s  ra i sed  i n  Lhe  S ie r ra

Beta Court Repofting
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I  C l  r r h  nF f  i  I  i  . n  r ^ rFya  n l - ) t  n raca r \ / a r ' l  f  n r  r eV ie \ ^ / .

2  S ie r ra  C fub ,  no t  su rp r i s i ng - [ y ,  d i spu tes  LhaL

3  asse r t i on .  I ' d  l i ke  to  emphas ize  the  fac t

4 that the Board that is hearing the argument

5  on  these  i ssues  does  no t  re f l ecL  any

6 determinat ion ei ther way as to whether the

7 issues and arguments vJere preserved and ar-e

8  th r : s  n rone r lw  be fo re  the  Board .

fndeed ,  I  expec t  t he  ques t i on  oF

10 I thether Lhe issues and arguments were

11  p rese rved  w i l l  l i ke1y  be  pa r t  o f  t he  a rgumen t

L2 we have this morning. f  vvould note further

13 that s ince the schedul ing of  th is argument,

I 4  S ie r ra  C Iub  f i f ed  on  Oc tobe r  9  a  r ep l y  b t i e [ ,

15 \ , ' ih ich the Board accepted by order of

L6  Oc tobe r  15 .

L l a <  h l y l -  n F  t  h i  c  r a n l r r  ] - r z  i  a f  c i  a r r r

18  C lub  w i thdTew i t s  co l l a te ra l  impac ts  ana fys i s

L9  c la im .  Thus ,  t ha t  i ssue  i s  no  l onger  be fo re

20 the Board and wi l l  form no part  of  th is

2L morning's argument.

22 Final ly ,  I  would note thaL on

Beta Court Reporting
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Oc tober  15 ,  Chr i s t i an  Coun ty  Genera t i on  f i l ed

a  l a l - t -  6 r  r o a r r a e l -  i n a  h A r h i  c c i  n n  r -  n  r l i  c r r r < -!  L 9 u ! r  L  r r r 9  P L ! r t ' r r J

three documents dur ing this argument.  In the

same o rde r  accep t i ng  the  pe t i t i one r ' s  rep l y

br ief ,  the Board granted Christ ian County

Genera t i on ' s  reques t  i n  pa r t ,  and  den ied  i t

i n  pa r t .

Without  a 1ot  of  preambfe,  I  would

' I  
i l z c  f  n  l - r o a i  n  h r r  r < l z i n a  I  r -  ̂  c l -  : l -  a

their names for the record and whom they

l - c n r a c a n f  i n  r h a  
" , . d e r  i n  w h i c h  f  h e w  w i  l l  b e

arquing,  beginning w. i th  Sierra Club.

MR. NILLES: Good morning.  Bruce

Ni f les on behal f  o f  the Sierra Club.

JUDGE REICH: ThanK you,

M r .  N i l - l e s  .  C C G .

IVIR.  RUSSELL:  Good morning.

R u s s e l I ,  C h r i s t i a n  C o u n t y  G e n e r a t i o n .

MR. DOSTER: Good morning.

D o s t e r ,  E P A  O f f i c e  o f  G e n e r a f  C o u n s e l ,

and Radiat ion Law Off ice,  on behal f  o f

O f f i c e  o f  A i r  a n d  R a d i a t i o n .

.f r-m

Braan

the
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. i a n  i  I  e m a nJ UUUE; l{bJ-LCH: ' I 'NANK

)  M r  N r i  I  I  a c  n r n n a a A  : n A  n  l o : - -  I  a F
,  y u u  e q r r  f / r v r E e e ,  a r r u  P r E a - s ,  r E L

?  r t q  knn r ^ r  r r n f  r nn l -  i  f  \ r n t )  ' r e  r ese r r r i  n . r  r . ime  f  O r

4 rebuttal  .

MR. NILLES: Thank you.  Good

6  morn ing .  Aga in ,  B ruce  N i f l es ,  on  beha l f  o f

7  pe t i t i one r  S ie r ra  C1ub ,  and  a t  t he  ou tse t ,  I

I  woul,d f ike to reserve 10 minutes for

9  rebu t t . a l ,  i f  t ha t  wou ld  be  okay .

10

1_1

. ]UDGE REICH: Okay,  f ine.

M R .  N I L L E S :  W h a t  I ' d  l i k e  t o  d o

L2 th is  morning is  g ive a quick overv iew of  the

l -3 conLext  of  th is  case,  and then turn quickfy

L 4  t o  t h e  t w o  c e n t r a l  l e g a l  i s s u e s  i n  t h i s

1 5  m a t t e r .

L O First .  of  al l ,  as the Court

1 ' 1  i r A i a = r o n  ^ i A  s i e r r a  c f u b  w a i v e  t h e  r i g h t  t o

1 8  r a i s e  f h e  c n r e s t i - o n  o f  c a r b o n  d i o x i d e  B A C T

1 9  l i n i U  i n  t h i s  p r o c e e d i n g ?

20 Secondly,  does the word

) 1  " r o . f l r 1 . t -  i n n ' r  i n  1 - L a  f 6 y m  c r r F i a n t  t n

22 regulaLion in Sect ion 165 have i ts ordinary

Beta Court Reporting
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1  m a a n i n o  a n d  c n . n m r l a q q  l - h p  a . i c l  r a i n  T i t f e  T V

2  r e g u - L a t i o n s ,  o r  d o e s  i t  h a v e  a n  a - L t e r n a t e

3 meaning.

Look ing  a t  t h i s  p ro jec t ,  Ch r i s t i an

5  a ^ r r h i r r  i c  n - a - ^ - i - -  f  ^  1 . , , i  l . f  -  I  i r ^ .*  F -  - F - s - L n g  L o  D u - L r q  d  - L d r g e  p o w e r

5  n l a n f  v r i t - h  I h a  n r i m a r w  f r r e l  o f  t | | i n o i s  c o a l - .

7 Without any carbon dioxide controls,  Lhat

R  n I a n t -  r ^ r i  I  I  a m i  r -  i  f  a n n < t -  r r r c t -  6 r l  ^ q  n r n n n q a d

9 about 4 rnif l-ion tons of carbon dioxide a

10  yea r .  Tha t ' s  t he  equ iva len t  o f  abou t  700 ,000

LL new cars in I f l inois every year for the next

L2  50  yea rs .

13 And unlike cars which marr fast. 7 to

1 4  l O  r . ' e : r e  l - h i <  n n . e l  n l : n r  n f

l 5  c o r r r s e .  w i  I  I  I  a q l -  f  n r  a h . \ r r f  q n  r z c r r s  b a s e d  o n

16  the  expe r ience  o f  o the r  s im i l a r  po r^ re r  p fan ts .

L7 Tha t ' s  abu t  200  m i l l i on  tons  o f

18 carbon dioxide over the next 50 years.  And

19 i  f  ' s  n6 l -  L rc i r r r r  permi t ted  in  a  vacuum.

20 Ar - r -o r r ]  in . r  | ^  l .hF  {^ ) . t -  . )L )pr  2 f lnT  rpnnr l - -  f l .om the

2I  Depar tment  o f  Energy ,  there  are  approx imate ly

22 90 new coal- f i red power plants,  or power

Beta Court Reporting
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^ - F ^  " ^ r - -  - ^ ^ I  n r o n o s e d  i n  t h e  l l n i t e df  I / r q r r L >  u D  L r r \ j  L \ J a r  P ! u P U p L u

?  c f  e l -  F e  . - , , r r 6 n l -  l r r  a i t h o z  i n  r - h o  n a r m . i  t t i n n

3  p rocess  today  o r  r i gh t  beh ind  i n  t he  p lann ing

4 and appf icat ion process.

The consecruence i f  we bui ld  a l f

6  t h e s e  n o w e r  n l a n t s  - -  a n d  n o t  a  s i n o l e  o n e  o f

7  f h e m  i s  n r o n n s i n n  ^ t -  t h i  c  n o i n f  j - o  d o

g  a n v t h i n o  a h n r r f  i t s  c a r b o n  d i o x i d e

9 emissions --  i t  would be an enormous increase

10 in carbon dioxide at a time when r,/re are

11  wres t l i ng  w i th  how do  we  so l ve  the  cha l l enge

L2 of gr lobal  warming.

13 As we lay out  on our  reply  br ie f ,

L4 there are some very simpfe things that can be

1 5  d o n e  f  ^  ^  n . r w c r  r ' r ' l  a n i  f l . r  m i n i m i z e  i  l - s  c a r b o n

t 6  d iox ide  emiss ions ,  i nc rease  the  e f f i c i ency ;

I ' 7  use  o f  c fean  fue l s ,  pa r t i cu la r l y  i nc lud ing

18 biomass, com.l f , ined heat and power,  co-focat ing

19 t .his power plant wi th another industr ia l

) n  < r r n h  a -  a h  ^ + L r h ^ |  ^ l 5 n f\ J f  P f  
q l r  L

2L  d ramat i ca l l y  i nc reases  the  e f f i c i ency  and

22 minimizes the carbon emissions, and last fy,

(202) 464-2400
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I O

1 as the EPA i- tsel f  has noted in recent

2 comments on a draft environmental irnpact

3 statement.  carbon capture and storage may

4  o f f e r  - -  h e l n  w i f h  ^ h n r r F  r r n  l o  9 0  n e r c e n L

5  ca rbon  con t ro l .

6 Now, al l  these power plants are

7 moving through the permit t ingt process,

o  . i - ^ r , , r ' i - -  ^ r ^ - :  - f  i an  co  n r \ , ' -  T f  we  wa i t  un t i lr r Y  u r r !  L U u r r L _ !

9 they're bui l t  and then try to come back and

10 retrof i t  t .hem and do somettr ing about carbon,

11 i t  can be ei ther infeasibfe or

12  ex t rao rd ina r i l y  expens i ve .  The  power  p lan t ' s

13  no t  l oca ted  i n  t he  r i gh t  p lace  to  be

t4  co - loca ted  w i th  an  i ndus t r i a l  p rocess  so  tha t

15 we can use comJrined heat and power -- it.

1 6  < i m n l r r  s ' ^ n ' i  l - r : 1.. --- - --.^.ppen .

I'l T f  ' s  n o t  d e s i o n e d  F o  u s e

18 afternat ive fuels,  c leaner fuels,  including

19  co - f i r i ng  w i th  b iomass ,  and  i t  may  be  fo r  a f l

20 intents and purposes impossible to come back

' r 1  : h A  - ^ r ! , ^  F L - i -  r r o b f e m  l a t e r .v v  u r r q  u  I

c . \  f r n m  t h o  n r r h l  i c  n n l  i  n r r22

(202) 464-2400
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1 1

1  pe rspec t i ve ,  add ress ing  th i s  p rob lem up f ron t

2 makes an enormous amount of sense and shoufd

3 be done in Lhis case.

Turning to the legal  issues,  which

5 of  course are more important  for  today 's

6 rev iew - -  Lurn ing to the issue of  waiver .

Respondents arque that  Sierra Club

8 did not raise the issue of carbon dioxide

9 BACT emission l imits dur inq the publ ic

1 O  . - . \ m m a r I  n a r  i  n d

1 1 As a tecLrn icaf  mat ter ,  that  is

12  co r rec t .  However ,  t he  Board ' s  ru les  and  th i s

13 case is --  do not hofd that al l  issues have

1 A  f  n  h o  r r r o m l i r r n a > l  l r r  v r i c a d  i n  r ' l  l

15  n roceed inos  The  tes t  t h i s  Board  has  fa id

3-6 out both in the rules and in i ts case 1aw is

t1 that only issues that were reasonabfy

18 ascertainable --  and there may be good cause

L9 in some l imited circumstances to not raise an

20  i s sue .

2L

22

Sierra Club did raise the --

i  n l - a r a c l -  i  n r rU UDLj!, R Ei tLtI : l  nat S

Beta Couft Reporting
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L2

1  because  I  t h ink  tha t ' s  Lhe  f i r s t  t ime  tha t  I

2  r e m e m h e r  w o r r  m e n f i n n i n o  c r n o d  r - a r r s e  i r r

3  add i t i on  to  no t  be ing  reasonab ly

4 ascertainable.  Are you saying that you have

5  an  i  ndenendan t  c rond  n : r rec  ^ r r r r rman i -  and  have

6  you  made  tha t  be fo re?

Iv lR.  NILLES :  The rep-Ly br ie f  lays

8 out  the reasonably ascer ta inab. Ie - -

JUDGE REICH: Af  l -  r ight .

MR. NILLES: Wi th in that  rubr ic ,  we

' I  
1  \ ^ r . r r r ' l  d  . r . r r r a  r h o r o  i  q  i h ^ f  r r n n d  n e r r q o  - -

10

1 6

L7

,JUDGE REICH : Uh-huh .

13 MR. NILLES: Opportuni ty  in  the

L 4  v e r v  n a r r o w  c i r c u m s t a n c e s  w i t h  t h e  f a c t s

hara t -  . \d: ' . /IJ !  e>Err  L s! ]

,IUDGE REICH : Uh-huh .

MR.  N ILLES:  I t  i s  no t  as  i f  S ie r ra

18  C lub  d idn ' t  r a i se  th i s  i ssue .  We were

1 9  i n f . i m a t e l w  i n r r n l r r e d  i n  f h i q  r r e r m i l -  n r o c e s s .

On January I1-,  2001 ,  dur ing the

) 1  n r r l - r ' l  i  r  - ^ f r m a h r -  n a r i  n z l  ^ l -  t h a  r F a r r ]  n r r r i  I  I  a  r { i  n h

22 School ,  Sierra Cfub vofunteer staf f  at tended,

20
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ra i sFd  . f l r es f i r rns  :nd  Les t i f i ed  we  t rave  to  do

something about global  warming, there are

ways to minimize global  warming, the Agency

should raise --  should address this issue,

e n d  - -  i n  f } r i <  n o r m i  t  n r n n o o r l i r r c

In the public comments that were

f i l ed  a  mon th  faLe r  i n  Feb rua ry  - -  17  pages

^ +  c i h d l a - c n : n a n  ^ ^ h m e n t s ,  h a l f  o f  t h o s e

conmentrs tafk about the science of global

warming: and ident i fy four speci f ic ways the

Agency could address carbon dioxide

emissions, including considerat ion under the

Endangered Species Act.  sett ing regufat ions

for carbon dioxide on i ts own considerat ion

r l n  l - h a  r .  r - r ' l  l : l - c r a l  i m n ^ , . - t -  c  a n d  r r n r i a r

165(a )  (2 ) ,  under  the  A l te rna t i ves  Ana lys rs .

JUDGE REICH: At the t ime you were

providing these conments,  what was the status

of the case before the Supreme Court  --  the

Massacbusetts case? Was i t  afready before

them and had it been argued?

MR. NILLEST I  be l ieve i t  had been

(202) 46+2400
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I 4

1  r v m r a A

2 J U D G E  R E I C H :  Y o u  b e f i e v e  i t  h a d .

3  S o  a t  t h a t  p o i n t ,  b a s i c a l l y  y o u  a n d  e v e r y b o d y

4  e l s a  w a s  i n  A  n o s f  r e  o f  w a i f . i n o  f o r  a

5 decls ion on the case that  had been argued?

M R .  N I L L E S :  T f r a t  a s  c o r r e c t .

JUDGE REICH: Recogniz ing Lhat  the

R  q r r h r a n A  a ^ , r ? f  1 - ^ ^ L  F L - r  - - ^ ^-  - J u r t  L I l c l L  U d s e  - -  r e U o g n a z l n g l

9  t h a t  y o u  w e r e  s t i l l  w a i t i n g  f o r  a  d e c i s i o n ,

10  c l i  d  wo r r  no f  r e r -oon i  ze  f  h ^ f  t he re  \ n7a  s  c t

1  I  ^ ^ - - i  l - . ;  I  i  t - , ,  t - L - r  l -  h A  q r t h y a m A  r - ^ r l y l -  rr r  I J  u  s  s  . r ,  r J  - L  -L  -L  L  y  LudL  - - - *  - , - ,  -  . Jas  goang

12 to rule in favor of  the arguments you made?

MR. NILLES: That  was obviouslv  a

14 possibi l i ty and an outcome we were hoping

15  fo r ,  wh ich  i s  why  we  a rgued  i t .

13

_ L O J U D G E  R E I C H :  S o  t h i s  i s  n o t  a

1- '7 c ircumstance *-  and I  can envision

18  conce ivab ly  LhaL  these  c i r cums tances ,  bu t

t9 this is not a c ircumstance where the leqaf

20 picture changed because there was some

2L decision by a court  that rea-Lly nobody was

22 ant ic ipat ing and establ ished a who11y
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d i f f e ren t  t es t  o r  someLh ing  e fse .

This is what i t  seems to me,

l ' r a  s  i  r - a l  l  r r  an  i  qq r ra  l - r l  t ^ rh  i  ch  - -  ass r rm i  no  I

r a a - h  f h a  m a y i  ! - c  1 - h a r 6  u ' a r a  ^ h l \ r  l -  ! r ^  i c c r r o c

v e s  . r  n n  o n  f h e  . f l r a s t i o n  w h e t h e r  i t ' s  a

pol luLant ,  and had some conf idence that  there

w a s  a  p o s s i b i " l i t y  t h a t  t h e y  w o u l d  u n d e r s t a n d ,

a s  t h e y  i n d e e d  s a i d ,  y e s ,  i t ' s  a  p o l l u t a n L ,

a n d  v e f .  w o r r  , l  i d n ' f  e v e n  t h i n k  t h a t  i L  w a s

worth making the argument ,  i f  not  only  to

avoid th is  **  the issue of  preservat ion that

u r o r r a  . l a :  l  i  h d  L ' i  t -  h  r i  ^ h 1 -  n ^ L r "

M R .  N I L L E S :  I n  J a n u a r y

February of  2007,  we were deal ing

legal  f ramework that  was before us

f l l i n o i s ,  a n d  e v e n  t o d a y ,  I I I i n o i s

and

with the

in

15

10

L2

1 1

13

L4

l-5

16

1-7

1 8

1 9

20

) 1

22

that Massachusetts EPA does have no

on this case. So the si tuat ion we

dealing with in January and February was a

framework under which I l l inois EPA had i rr

pr ior permit t ing proceedings said we have no

authority to address carbon dioxide under any

EPA arques

were
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1 6

1  c i r cums tance .

F,PA h^d  f  ak r=n nos i  f  i  on  i  t  was  no t  a

M R .  N I L L E S :  B u t  w e  s t i l l  h a v e  t o

15 overcome the hurdle of  is i t  a pof lutant.

3  p o l l u t a n t ,  a n d  t . h e  o n l y  c o u r t  L h a L  h a d

4  r e v i e w e d  L h i s  i s s u e  t o  d a L e ,  t h e  D . C .

5 Circu i t ,  hadn' t  even found that  there was

6  s t a n d i n g  f o r  P e t i t i o n e r s  t o  r a i s e  t h i s .

,fUDGE REICH: On the subiect to

B regu la t i on  i ssue ,  I l l i no i s  now i s  con t ro l f ed

t  hw I  hc  f  eder ,a  I  recr<  nn t  1 -  ha  EpA ro . r1 la t ions  .

10 To the extent that you have this argument

11 about acid rain,  you wouldn' t  have had that

L2 i r respect ive of  what I l l inois thought about

1 3  i t . s  o w n  r e o r r l a f  i - o n s .

L4

L6 JUDGE REICH: RigrhL. And that

1- '7  issue was - -  c lear fy  an open issue pending a

18 decis ion.  I  mean,  you knew where the Agency

19 vJas cominq from, but you knew that there was

20 going to be a decis ion and there was a

a ' 1  ^ i  ^ ^ i  t  i  ^ - - t s  * ^ ^ ^ :  ! - i  r  . i  r - -  r L - r  r L - r  r .z r  s - L g n L I f  c a n t  p o s s _ L . D r _ L  I L y  L n d L  L f r d L  a e c a s a o n

22 was goingi to come down ln a way that
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L7
' l  c r r n n a r F a . . l  , , - , , -  ^ . s i f  i o n .  a n d  v e f  \ / o  S t i l - l

2 d idn ' t  th ink i t  wor thwhi fe to  make that

3 argument?

T  m e ^ n  T  / - F i r ' t -  - -  T  l i n d  i f

5 di f f icul t .  to think you only make arguments

6 that you know that t .he person you're making

7 them to agree with.  You know, at  t imes you

8 must make arguments knowing they may not

Q  e r r r e c  \ ^ 7 i  l -  h  i I  t \ r r f  i I  c p t c  f h a  n A f j - e f n  f o r  a

10 further appeal or other developments.

1 1 I t ' s  j us t  - -  as  I  sa i d ,  I  can  see

12 circumstances where something comes out of

13  l e f t  f i e l d .  Th i s  one  seems  l i ke  i t  was  a

14 verw focrrsed issue that was one that was not

15 resofved. because, notwithstanding the

I  6  nos i  f  i  on  n f  l -hA A. tFr r r .w  f  he  Sr rnremF COUr t  had

L7 taken the case and the Supreme Court  was

1  R  r r o i  n . r  l - . 1  i  s s r r c  a  d e c i s i o n  o n  i t .

19 And I  th ink that 's  a context  that

20 you need to consider  when deal ing wi th

2L reasonabfy ascer ta inable.

M R .  N I L L E S :  A g a i n ,  Y o u r  H o n o r ,  t h e

Beta Court Reporting
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conrments and the test imony thaL was f i led in

this proceeding was usinq the framework, and

i t  was  the  1ega l  f ramework  Lha t  was  i n  p lace

h e c k  i n  l h a  c : r l r r  n l r t -  r l F  l - h i q  r r a a r

I E P A  s t i l l  d i d n ' t  a q r e e  w i t h  t h e

corunents we made,  but  at  least  i t  vras in  the

f ramework thaf  t  herz f ia f l  _Laid out  for  the

' r e : r q  h a F n r a  a n d  l - h a t  w a s  t h e  f r a m e W O r k

wi th in wtr ich we' re operat ing.  And a lso the

s i g n i f i c a n c e  o f  t h e  S u p r e m e  C o u r t  r u L j n g ;  i t

was one of  the most  sweeping,  emphacic

decis ions about  carbon d iox ide and g loba}

r ^ r , q  r m  i  n . - r  c o r i  ^ , , -  i  - - , , ^ -  i - 1 - \ ^  ^ d ^ h ,.  - - r  - - - - o u s  - L S 5 u e s ,  L t r e  , . r ' g c t ] c y

cannot ignore i t .  And the emphat ic Ianguage

i t  uses  to  es tab l i sh  s tand ing  fo r  t he  S ta te

of Massachusetts swept away the whole

framework that had been in place pr ior to

Ap r i l  2 ,  2001  .

JUDGE REICH: Can I  see i t ,  because

T  d idn ' f  anv t -h in . r  i n  t he  reco rd  Lha t  a f te r

the Massachusetts decis ion but before the

nermi  I  ra raq  i  qqr rad  1 /ou  nevef  contac ted
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www, beta reporting.com(202) 464-2400 (800) s22-2382



19

1

2

3

4

5

6

l

8

9

10

11

L2

13

L4

15

t-6

t7

18

19

20

2L

22

I f l ino is  and asked them to reopen the comrnent

n e r i o d .  o r  r e n n n q i  c l e r  t h e  d r a f t  n e r m i t  j n

l i g h t  o f  t h e  M a s s a c h u s e t t s  d e c i s i o n ?  I ' m  n o t

c a . , i n ^  1 ' ^ 1 r  h : \ ' 6  r  
' t a a - 1  

^ 1 - r i ^ - { -  j - -  f  ^  , - r ^r u r ' f r r v  ) | u u  r r q v s  o  f c 9 a - L  L r u r  t 9 a L

that,  but I  do \ ,vant to conf i rm that there '  s

n . ) f  h i n . r  f he rc  t - h^ l  i s  i n  Lhe  reco rd  t haL

q l r . r f l F q f  q  f  h A f  1 ' n r r  . l i  d  t h a t .

MR. NILLES: That  is  correct ,  Your

Honor.  We were not  aware of  any procedure in

the Court 's  ru les or  1-24 or  otherwise for  us

to do that .  That  is  correct .

J U D G E  R E I C H :  W e f l ,  d e f i n i t e l y ,  t h e

n e r m i  t  r r , e c n ' f  \ r a l -  i  c c r , 6 <  c n  i  r  r a :  l  l r , '  - -

MR. NILLES: Okay.

JUDGE WOLCAST: Do you agree thal

' i  |  ' s  v o r r r  t r r r r d e n  F o  s h o w  t h a t  t h i s  i s s u e

coufd not  have been reasonably ascer ta ined?

M R .  N I L L E S :  W e  b e l i e v e  i t ' s  a

1ega l  ma t te r .  I t ' s  t he  Agency ' s  ob f i ga t ron

to establ ish BACT for CO2i regardless of  what

we do. And then in the quest ion of  shoul-d we

h e r r c  r a i e a d  i t  T  i - h i n k  i t , s  f a i r  t o  s a . \ , |  t h a t

(202) 464-2400
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th i s  o f f i ce  - -  t hese  a re  un ique

r - i  r r - r r m q 1 -  r n r - a <  a r a  \ r e l  v  n a  r r a w  a ' i  r a  m s f  . f n C e

wi th  the  excep t i on  wou-Ld  app fy .  and  aL  Lhe

end  o f  t he  day ,  I 'm  no t  su re  i f  t he  Board  has

ever determined whose burden that would be.

civen t ,he facts in this case, i t

would seem that given that Sierra Club had

ra i sed  the  i ssue  o f  CO2,  the  d .ec i s ion  came

down, there is a good argument to be made

' L '  - 6 Y m i  t t  i  n a  r n a n n r r  l ' nw c l b  ( , r r  L - i r e  p s ! r t r f  L  L r L 1 9  q v e ' r r _ f  u v

r a . r r - \ p n  l - h a  n , = r m i  t -  . f  l - h . j -  n , - 1 i n F  a  n r ]  t n

c o n s i d e r  t h e  f a c t  t h a t  t h e  I a n d s c a p e  h a d

n h a n r r c d  q . \  r  d l a < <  i h  - ^ h - l r r c i n n  t - h E

burden would be on --  I 'm not sure there

would be a burden i f  th is is a str ict  feqal

ques t ion .

,]UDGE STEIN: Mr . Nilles , you

ment ioned that th is was a narrow

circumstance. Ar id assuming we were to agree

with you i f  th is issue was not r :easonably

ascertainable,  I  am interested in

understanding what Lhat woufd mean as a

Beta Court Reporting
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pract ical  matter.  Does that mean Lhat.  every

i i m e  a n  a n n e l  l ^ f p  . - o u r t  o r  a  c o u r L  r e v e r s e s  a

l o w e r  c o r r r t  o n  a  I  e o a l  i  s s r l F .  i h , , r l -  1 -  h c  n e r m i t

p r o c e e d i n g  g e t s  r e o p e n e d ?  I  m e a n ,  I  w a s

hoping you coufd help explain to me how broad

or  how na r row a  ru l i ng  tha t  wou ld  be?

MR.  N ILLES:  The  fac ts  i n  t h i s  case

are that the legal framework changed between

the close of the corunent per iod and Lhe

i  ss r : ance  o f  f he  ne rm i t .

JUDGE REICH:  Doesn ' t  t ha t  depend

on how you def ine a - Iegal  f ramework? I  mean,

the act was the same. Nothing changed. T'm

s t t re  i n  vo r r r  r z iew  the  wor ld  was  the  same

other than the fact  that Lhe Supreme Court

told the Agency i ts interpretat ion was wrong.

But I  mean, there v,ras noE intervening change

in the faw --

MR.  N ILLES:  Tha t ' s  co r rec t .

, fUDGE REICH: Other than correct ing

a misund.ers tanding that. EPA apparently had.

MR.  N ILLES:  Tha t ' s  co r rec t .  Bu t

2L
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i n  t h i q  . ^ q c  f h p  n p r m i t  w a s n ' t  f i n a l  .  S o  t o

answer your quest ion speci f ical fy,  vJe are

arguinq l -oday that the narrow issue is that

the permit  is not.  yet f inal  ,  as i t  was not.  in

th i s  case ,  because  the  Agency  hadn ' t  i ssued

the  f i na l  pe rm i t .  Unde r  t hose  c i r cumsLances ,

i f  f h e r e  i s  a  c h a n c r e  i n  t - h e  l e n a I  f r a m e w o r k

c r r n h  . a c  r  q r r n r a m a  r - ^ r r y i -  h r r f t - i n n  : c i d o  l - h e

prevai l ing agency posi t ion about the

con t ro l l i ng  1aw,  under  those  fac ts ,  t - ha t ' s

the narrow except ion that we're referr ing to

JUDGE REICH: In Ierms of not

con tac t  i n . '  t he  s l -a re  a f te r  t he  Massachuseccs

dec i s ion ,  d id  you r  t hough t  Lo  the  fac t  t ha t ,

as  you  seem to  recogn ize  i n  you r  rep l y  b r i e f ,

Lhat the arguments that you had actual ly made

f . hem i  n  t ha t  r - ) r o .ea r i i  - ^  F^  A : t - 6  ' . ?6 ra  : , 6  a f  f

based on the assumption that i t  was an

unregulated pof lutant,  and therefore i t

wasn ' t  j us t  a  ques t i on  o f  where  a re  we

lookinq at .
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3

4

IL was a quest ion of  the fact  that

whi le you had argued to thaL point ,  i t  no

l n n n e r  q e o m e r i  |  / _ \  h a  A  . / - r r r c / - f  i n f e r n r o f a l i 6 6

of  the law.  Did you not  th ink about  the fact

l - h ^ l -  l - h a \ r  i ^ , a r a  r 6 a - f  i - -  . { -  r  } - F  h ^ i h F  t - ^l r g  o L  L r r c r L  I , w r r r L  u u

colnments that  real ly  no longer  ref fected your

n o s i f i o n  o f  w h a f  t h a  1 6 6  p 4 5 r

M R .  N I L L E S :  A g a i n ,  L h e r e ' s  - -  t h e

Agency, if the onus was on anyone to reopen

b e c a u s e  o f  t h e  c h a n g e  i n  t h e  l e g a l  f r a m e w o r k ,

i t  would be on Che Agency.  I 'm not  aware of

: r r r z  n r n r - c d r r r a q  f n r  r r s  t o ,  a l t e I .  L h e  D U b l f C

conment  process is  c fosed,  but  before the

i  - s s r r e .  l r e f  o r e  f  h F  r r F r m i t  i s  c l o s e d  - -  b e f o r e

f h a  n a r m i  t  i q  i  c < r r a r l  f ^  h a i - i  l -  i ^ n  l - h o  A . r ,- - - -  - - r  3 n c y

o r  d o  s o m e t h i n g  a t  t h a t  p o i n t .

,fUDGE REICH : Okay.

,fUDGE STEIN: How many permits

under  your  Lheory of  what  is  reasonabfy

ascert.ainable, in that. whenever there is a

change in  the law,  that  a l l  o f  these

n ro r -eed incs  need  i - n  he  onenad  - -  dn  wo r r  have

10

1 1

L2

l-3
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l - o
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any idea how rnany permits potent iaf ly are

affected by your v iew of wLrat const i tutes

reasonably ascertainable? And I  real ize this

quest ion may perhaps be more appropr iately

d i  rec f  ed  f  . \  t ha  A . rFn . r v .  R l t f  o i  \ zen  tha f  Vou

comnent f requent ly on these coal- f i red power

plants, how many permil-s are \i/e t.alkinq

about ?

MR. NILLES: In thaL narrow window

between the close of the comment per iod and

the  i s suance  o f  t he  f i na l  pe rm i t ,  T 'm  no t

aware of  any other proceeding I  can think of

where some legal  f ramework of  th is magnitude

was changred . in the intervening per iod. So

T r m  n r ] F  a w : r e  n F  f n r  a v r m n l  T ' m

noL --  the answer is zero.

I'UDGE STEIN: f am troubled by the

b read th  o f  t he  no t i on  tha t  you  desc r ibe ,  i n

Lhe sense that these permit  proceedings are

lengthy proceedings, sometimes taking years.

And then suddenly there's a courL decis ion

where  you ' re  no t  mere l y  l ook ing  ac  a

Beta Court Repofting
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10

b r a n d - n e w  t e s t  t h a t  v . r a s n ' t  a n t i c i p a t e d ,

t  - ^ r - j - -  ^ .  ^  - h A n d F  i n  n o s . i  f  . i n n  A n dl u u  r E  r v e ^ r I r v  a L  a  u r r a r r l j L  f  r L  P v J  I  L r v r r .

now we are suddenl-y talk ing about going back

l - ^  < d r r . ? a  h ^ t ^ - F i - l l ' '  -  l - ' ^ ^ l -  ^ F
P U L c . t r L - L c l - L r y

permits for the construct ion that are pending

r r n r r n A  1 - h a  ^ ^ r r h  I  v '

And I 'm not arguing for the

env i ronmen ta l  ram i f  i ca t i ons  LhaL  you ' re

n n i  r  t -  i  n n  n r r r -  h r 1 1 -  f  y ^ h  :  n z r n r  i  n r  I

n e r s n e r - f  i  r z e  T  l - h i  n k  t h a t  i  L ' S  n O L  a n

ins igni f  icant  consideraLaon.

MR. NILLES: Again,  Your  Honor,  we

are nol -  - -  the nermi  ts  that  are s t i l1  in  the

publ ic  comment  process today,  we are ra is ing

th is issue. So there is no ambiqui tv on

those. L{trat  we are deaf ing with is that very

narrow window where something as significant

as a Supreme Court ruling tiappens between the

close of the comment per iod and the issuance

of  f  he  ncrmi  I  sn  t -ha t -  r ra r -1 /  nar row

s l i ce  o f  t ime .  I t ' s  no t  yea rs ;  i t ' s

I  i f . e r a l l w  w e e k s  o r  n . r f  F n f  i a l l w  a  c o i r n l e  o f

L2

13

L4

L ]

15
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' L7
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L9

20
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1 three months. And that 's what \^/e are deaf ing

?  u , i t h  a n A  = n a i n  - -

JUDGE STEIN:  Any change in  the faw

4  c lass i f i es  und .e r  you r  v iew  o f  wha t ' s

5  r c a s o n a t r l v  a s . F r t a i n a b l e ?

M R .  N I L L E S :  T h a t  ' s  n o t  w h a L  w e ' r e

7 arguing, Your Honor.  WhaE we're deal- ing

I wi th --  we can imagine there's somethinq that

9  may  be  i ns ign i f i can t ,  bu t  he re  we ' re  dea l i ng

10  w i th  a  fundamen ta l  ques t i on  abou t  t he  l a rgesL

f l  po ] -Lu tan t  be ing  emi t ted  f rom the  sou rce ,  t he

L2 fegal  status, legal  f ramework, for how that

13 pol lutanc is regulat .ed was changed in that

14  i n t . e rwen inc r  ne r iod  be tween  - -

-L : ) JUDGE STEIN:  f t  was determined Lo

1,7

1 8

1 6  h c  :  n n l  L r t - r h t -

M R .  N I L L E S :  C o I I e c t .

'JUDGE STEIN: But you menCioned you

L9 were going to tafk about why in fact  that

20 translated since i t  being a regulated

2L poffutant.  So I 'd be interested in hear ingr

) )  h l - c  ^ n  f  L , - { -  ^ ^ i - Fj  v u r  u l v q I L U  L r r 4 L  P U ] I I L .

Beta Court Repofting
www. betarepofting.com(202) 464-24A0 (800) s22-2382



27

1

2

M P  I \ T T T . l  F C .  r l L r r r

T . a l -  m a  i r r e l -J UUG.E; HEJ-LCH :  UKAY .

3 make sure that werre prepared to move on to

4  the  subs tance  o f  t he  i ssue .  Okay .  Why  don ' t

5 we address the substance of the issue.

MR. NITLES: Right  before we feave

?  t h ^ f  .  o l r r z i o r r s l r r .  w F ' r a  a s k i n o  f h e  C o u r t  t o

8 remand this permit . .  But as the Court  not. iced

9  i n  i l - s  n n e n i n r r  . . l m m a n t -  q  j - h a r a  i s  r n o t h e r

l O  n o r m i  t  n r n n a a r l i r a  r i d h F  l . \ a h i  n d  l - h i <  ' ; h r ' ^ l \ - i h ^
P E ! n ' r L  P r u L c c u r r r s  ! 1 9 , r u  l e r r f r r  f r r v v '  v  l r r Y

11  Desere t ,  and  f  be l i eve  a . I so  a  ConocoPh i f f i ps

1 )  p q n  n a r m i  t -  ^ y " r n a a l  r a i s i n o  f h i s  \ / p r v  S a m e

1 3  i s s u e .

14 And so f  woufd urge,  i f  th is  Cour t

1 5  i s  w e i o h i n o  w h e t h e r  o r  n o t  t o  a d . d r e s s  t h i s

1 5  c r u F s t i o n .  a n d  t h e  w a i v e r  i s s u e  i s

L 7  r e c o g n i z e d  - -  a n d  t h e  i s s u e  i s  c o m i n g  a t  s o m e

1 R  n . \ i n l -  \ r a r l r  c h n r t  l r r  - -  r n a i n  f r n m  =  n n l i n r r

1 g  n p r < n c r - l -  i r r a  i l -  ' e  h ^ l -  a n l r u  i n  D q n - d 6 l F . r e i F . ' l

20 states where Agency is the permiLt ing Agency

2 1  w r e s f I i n o  w i t h  l - h i s  i s s r r e .  t h e r e  a r e  9 0

) )  n a r m i  l -  n r n r o a d i  n a c  ^ , r t -  t -  l - , a z a  i  n  t -  h o perma r
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1 pipel ine t .hat are going to have to address

2 what do we do about COz. And the sooner we

3 get some resolut ion of  th is,  obviously,  the

4  g rea te r  c la r i t y  f o r  a l l  t he  pa r t i es  i nvo l ved ,

5 both the regulatees and t 'he regulators.

Turninq to the ouest ion of  whether

7 carbon dioxide is a pol lutant subject to

8 regulat ion. The sLatutory f ramework in this

9  case  i s  ve ry  s imp le .  7n  L917 ,  Congress

10 amended the Clean Air Act to add the PSD

' I  
1  n r^ . r ram an. l  r rqed f  ha  lenrnr : r ra  F ,Ar "F  ig

1 2  r e o t t i  r e d  f o r  a n w  n r l l l r i a n f  " s r r h i F . f  t o

13 regufat ion. "  And to ensure that i t  was clear

1-4 as to wl ' rat  i t  was meaning, at  SecEion 169,

15  Lhe  de f i n i t i on  o f  BACT aga in  uses  Eha t  ve ry

1 6  q : m a  I  a n . r r r a . r a  " s r r h i e / _ l -  f  o  r e r r t r ' l  a f  i  O n .  ' '

T h i r t e e n  y e a r s  l a t e r  ,  L 9 9 0 ,

18 Congress  aga in  amended the  C lean A i r  Ac t ,  and

1 9  i n  f h a f  c a s e  s n e r - i  f  i r - a l l w  r l r d F r e d  F I P A  t o

20 adopt regulat ions under Ti t l -e IV of  the Acid

) 1  p : i n  l r u z q  r a m r i  r i n a  n a n i t - n r i n ar  L r 4 u r !  r r r v  l r v r r r  u v r  r r r Y  ,

22 recordkeen i  n r r  a r rd  re r r . l r l -  i  n r r  n f  r .e  rbon

11
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1 dioxide emissi ,ons from oower olants.

I f  i t  in tended to exc lude carbon

3 dioxide from the PSD def ini t ion, Congress

4  o b w i  o r : s  l w  k n e w  r = x n l  i  r - i  t ] v  h . r r  f  o  d . )  t h a t .  J n

5 I99t,  when i t  added carbon dioxide

6 requirements,  i t  a lso added a whole sui te of

7 requirements under the Hazardous Air

8 Pol lutant Sect ion 112 requirements,  and

9  e r c n l i . i t l v  e w r .  l r r r l a r l  c 6 ^ r i  ^ h  1 1 )  n n l l u t a n t s

10 from the PSD program. I t  d id not do so for

11 carbon dioxide.

72 ,JUDGE REICH : There as a

1"3 dist inct ion --  you may not see i t  as a

14  l ega l l y  s ign i f i can t  d i s t i nc t i on ,  bu t  t he re  i s

15 a dist inct ion between pol lutants subject to

L6 Hazardous Air  Pol lutant requfat ions which

1-7 clear ly do establ ish emission I imitat ions for

18  those  po l l u tan ts ,  and  ac id  ra in  CO2

19 requirement,  which is a monit .or ing

) i  7 6 m r  i  r 6 h a h l -  t

1'1 M F .  N I L L E S :  Y o u r  H o n o r ,  v o u  u s e d

22 the exact term that the Congress used in the

Beta Court Repofting
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10

1 1

1 )

-L.'

I 4

15

L 6

L7

statut .e when i t  intended to mean actual

control .  Emission standard and l lmitat ion

h : e  :  r r a r r z  < n a a i  f  i r  m a : r i n n  : n r t  i I t <  l - l ' a

meaning that EPA put. forward as to what

r a . r | l ^ l - i

J UUG.E; . I{E,LLH : I  LrNOETS LANCI LNAt

argiument.  I 'm suggest ing that CO2 may not

harre treen rr i  crred i .  oaral1e1 with hazardous

air  pol lutants when they were deal ing with

^ r | r  r a . r r r ' l  a I  i  ^ n

_ l  ^ ^ i - F  ^ , , FlvtK. I \ I IrL-ES : We wou-Lq

that.  or of fer that,  when Congress used the

word  " reou la t i on .  "  f he re  i s  no  i nd i ca t i on

that it meant to mean anything other than the

generic usual commonsense not ion of

regu la t i on .  I t  used  i t  i n  1977 ,  i t  used  i n

L990. And there was no indicat ion at  a1f

f h a f  C o n o r c q q  m p , a n f  f o  n r e s r - r i h e  o r  n a r r o w

t he  de f i n i t i on  o f  regu faL ion  o f  1990 ,  and

o v r l  r r d o  m n n i f n r i n a  r o n a r f i n a  r n r l

recnrdkeen i  no  r  e r r r  l i  remenLs,

r l l i no i s  EPA in  the i r  b r i e f  t r i es

1-8

L9

20
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to make the argumenL that somehow those

regufat ions are diminut ive regufat ions. And

o f  cou rse ,  i f  we  fook  aL  the  h i s to ry  o f

envi-ronmental  pr-otect ion, report  ing

r p a f l r i r F m a n f  c  m n n i  l - r \ r i r r . r  r a , , r r r i r a m a n i q  A f e

some of the most successful  regulat ions we

have had in the United States over the fast

i 0  w e a r s .  f  o y i  r -  r e l c a s e  i n r z e n f o r r z  h e i n o  t h e

h a < l -  a \ ' a m n l  a  a n r l  r ,- * - -  *ga_Ln  - -

JUDGE REICH: Let me ask about the

2002  Rhe in  Ac t  (? )  wh ich  i s  d i scussed  i n  you r

r o n l  r r  l - ' r ' i  e f  v n r r  n i  t - A  f  ^  I  t - h > l -  I  i  r F d! L P r J  ! t r L !  L o r r v u q l j q

c e r f a i n  D o l  I r r t a n t s  ^ n d  i n d . i c a t e  t h a t  b e c a u s e

t h a t ' s  p r e f a c e d  b y  ' ' s u c h  a s ,  "  t h a t  i n d i c a L e s

that  i t 's  not  an exhaust ive f is t ,  and ure

should look at  i t  that  way.  And by that  I

'  r o  I  n a l z i r n  a { -  r t r ^  I  - - ^ , , - ^ ^  - r -  { - } t 6r s r  J v u  ! s  f u v ^ f l r v  f  d r r g u d v e

bo t tom o f  80239  - -  i t ' s  t he  fanguage  quo ted

i  h  \ , ^ r 1 ?  r a f  i  a f

I ' f l -  g i ve  you  a  chance  Lo  pu l f  t ha t

ouc .

MR. NfLLES: Okay.
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JUDGE REICH:

Okay, but what f 'm cur ious about is,  when you

proceed to 80240, where Lhe Agency says Uhe

fo l l ow ing  po l -LuLan ts  cu r renL -Ly  regu - Ia ted

under the Act are subject to federal  PSD

rev iew ,  the re ' s  a  l i s t i ng  o f  po l l u tan ts  tha t

does not include CO2. And I  don' t  see any

language here comparabfe to the "such as"

language that suggesLs that th is is anything

o f h F r -  f h a n  A  . . ] m n l F f  e  l i s t .  A n d  I ' m

wondering how you reconci fe t t rat .

MR.  N ILLES:  Your  Honor ,  t he  b igge r

i ssue  i n  t . he  2002  regu la t i ons  i s ,  when  EPA

issued  those  f i na l  regu la t i ons ,  i t  was  tak ing

what had been proposed back in 1996 and very

exp l i c i t l y  i den t i f i ed  i t  wasn ' t  add ress ing r

a f f  t he  1996  ru femak ing  i ssues ,  i t  was

I  i m i t i n a  i  r  o v n l r r c i r r a l r r  t - a  f  i r r o  c n o - i + i -

. :  ̂ ^ . . ^ ^  ! r - - !  : -  - - - -  - r i n . ,  t o  b e  a d n n f i n o  i nw c r -  9 l J f r r 9  u v  v r  u u v P u r r r 9  t

2002.

There is no mention of carbon

dioxide. there is no discussion about

n ^  1 ' ^ r  r  h r r r a  i  t a
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' I  

n a r r o w i n o  F h e  d e f  i n i t  i n n  n f  " r e o r r l a f  e d

2 ool l r f an F " F.) c].clude carbon dioxide . And

3 i t . 's  sort  of  an impl ic i t  argument that

4  s o m e h n r n r  t h i s  n r e a m t r l e  h e c a r r s c  i |  . ' l o e s n ' t

5  ta lk  about  CO2,  meant  to  exp. Ia in the Agency

6 mak-Lng a dramat jc  change in  the f ramework,

7 and awl- l  r rd i  nr r  / - :  r :bon d iOXide.

,JUDGE REICH: So the assue . ls  - -  so

9 you think the f ive issues you referenced

1  0  d  i  q r - r r qqed  F r ra r r /  . 1n ! -  . f  I  hp  n r - r l  I  r r f  An l - -S  t ha t

11  a re  f i s ted  on  th i s  l i s t?

M R .  N I L L E S :  - [ L  d i d  n o t ,  Y o u r

13 Honor.  I t  was changing.  the PSD program, and

1,4 there was no ind icat i -on that  they were

1 5  c h a n o i n o  f h F  c l e f  i n i l - i o n  o f  r e . r r r l ^ l - e d

1 e  ^ ^ 1  r . . r - - r  . : - r ^
v u r f u L a r r L  r r r L r J

L7 ,]UDGE REICH: But I mean. if thev

18  had  a  l i s t  and  i t  l i s ted  po l l u tan ts  tha t

19 weren' t  relevant for tLre purposes of the f ive

20 issues you talked about,  then why would i t

2I  not have l isted CO2 as wef l?

22 M R .  N I L L E S :  Y o u r  H o n o r ,  i t ' s  n o t

Beta Court Repofting
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c 1  e a r  w h w  f  h e r r  d i d n ' t  f i s t  C O 2 .  B u t  i f  w e :

l ook  aL  Lhe  ac tua l  regu -La t i on  thaL  was

adopt.ed in 2002 and the def ini t ion of  'NSR

r e o l r l  a f  e . l  n o  I  l r r f  a n i -  .  ' '  j -  h F  f  n r r r l -  h  / - ^ f  e r - r . r v

is  --  and there is a sLatutory languaqe, "any

. . l f  h a r  n . 1 l  l r r | -  ^ y r t -  n f  h a r u r i c a  q r r h i o r - l -  l - o

r F d r r l  ^ t - i . r n  "  T 1 -  i q  A  r r c r r r  h r n e d  d p f i n i t i o n .

When the Agency intended to

res t r i c t  t he  de f i n i t i on  o f  regu . l a ted

pol lutant. ,  i t  d id so in Ti t le v.  The

d e f  i n i f  i n n  n f  " r a . r r r ' l a t e d  a i r  n o I l r r t a n t - "  i n

Tit fe V doesn' t  incfude this broad statutory

language from the PSD program otherwise

e r r t \ i p . f  f  . \  r p . r r r l  a f  i  n n .

LTUDGE STEIN: How do you address

f h e  a r o t r m c n f  l - h ^ l -  T  b e l i e v e  w a s  m a d e  i n  t h e

br ie fs  by IEPA that  when you look at  th is

"any other  pol fu tant"  language,  you need to

I  . - ) . ) k  ^ f  i  i  i  n  I  i . r h i  , - f  j - he  f  h rpa  n rn r r i  < i  gp5

thal-  nrecede i f  r rhigh 6ag much narrower and

much more speci f ic? How do you respond to

t - h r |  ^ r d r r h a h i - 2
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MR. NILLES: We ment ion in  our

r e p t y  b r i e f  L h a t  w h e n  t h e  A g e n c y  i s  s i m p l y

p a r r o t i n g  t h e  I a n g u a g e  o f  t h e  s t a t u t e ,

S r n r e m F  C n l r r f  i n  l - h c  e n n z : l e s  r . a q e  s , a i c i  l o o k

to Lhe statute.  Unfess t-he Agency is

expl ic i t ly doing something di f ferent in i ts

regu la t i ons ,  wh ich  i t  d id  no t  do  i n  2002 ,  i t

again adopted the speci f ic l -anquage from the

Ac t  t ha t  had  been  in  p lace  s ince  1977 .  We

shoufd fook to what the def in i t ion of  that

< t - > t - r 1 l - ^ 1 1 r  ^ - f  i  c

That takes to Alabama Power, whicLr

back in 1980, was presented with Lhe very

quest ion of  what does ' 'subject to regufat ion"

mean. Industry was arguing, i t  doesn' t  mean

any pol ]utant that '  s regulated.

JUDGE REICH: I  have a quest ion on

tha t  because  tha t ' s  i n te res t i ng .  I n  bh i s

Chr i s t i an  Coun ty  Cenera t i on  b r i e f ,  t hey  a l so

refer to Alabama Power for the proposi t ion

f h a t  " s r b i e c t  i r l  r a . l u f  a t i o n "  m e a n s  a - L r e a d w

r e o l l a f c d  A n c l  w n r r  n o l - c  i n  n a . r e  1 2  c ' , f  w o u r
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r e n l . 1 r  h r i a f  f h : f  n ^ i  h { -  a - ^  . , ^ , ,  ^ r , .  r l-  r  - - L n L  - -  d n c l  y O u  s d y  L  n e

D e r m i  t f e e  c i f r s  t h c  A l a b a m a  P o w e r  f o r  t h e

proposi t ion that  PSD appl ies to  pof lu tants

r r a l  r a a z l 1 r  , 6 ^ , r 1  > r - 6 / l  r t

' 'Because carbon dioxide is already

regu la ted  unde r  Lhe  Ac t ' s  Sec t i on  821

r e c r r ' l  a l -  i  n n q  c i  a r r :  a l  t \  a . r r a a c  r ^ r i  f h  t -  h a

permit t ing on this point .  "  f  want to make

sure I  understand that.  Are you agreeing

tha t  t he  un i ve rse  o f  "po l l u tan ts  sub jec t  t o

PSD" are tLrose that are afready regulated for

c . l m A  n l l r h ^ < A ?

M R .  N I L L E S :  F o r  L o d a y ' s

_ - ^ - _  ^ ' i :  _ ^  ^ r r r  A r a l r r m F n f  \ / F q  v a \ u l[ / ! v u E s q r r r g  s  \ r u !  u t v u I L L ! ] L ,  J r r r  f v !

Honor .

LJ UUUE r{Ej r L H : UOeS EnaC mean yotl

are ef fect ively withdrawing your argument

tha t  ' ' s r rb - i ec f  l - .  r pnu la t i on "  a l so  i nc fudes

polfutants that are not yet regulated but

f h a f  f h F  A . r F n . \ /  m a r r  h a v e  a  l e o a l  a h i l i f w  t o

r a d r  r ' 1  r l -  a "

M R .  N I L L E S :  T h a L ' s  c o r r e c t .  F o r

36
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1  L o d a y ' s  p r o c e e d i n g ,  i t  i s  t h a t  c a t e g o r y  o f

?  n n l  l r r t -  > n f  c  u h i  a h  > r a  / 6 d , , 1 a l -  a d  ^ <  ^ f  { - r - -  . - l - { - ^q L c  L L 9 u f , q r

3  o f  t he  pe rm i  c  be ing  i ssued .

4 JUDGE REICH: Because when you say

5  Loday ' s  p roceed ing ,  f  am assuming  tha t  t ha t

6  e f fec t i ve l y  means  you  a re  abandon ing  tha t

7 argument, and your argument is now limited l-o

8  a rgu ing  tha t  CO2 i s  a l ready  regu la ted ,  e i t he r

9  because  o f  t he  ac id  ra in  mon i to r i ng

' l  O  r e . f l r i  r r m a n f  . 1 r  t h e  I f - I i n o i s  S 1 P .

1 1

L2

1 ?  i  n t - a r n r a l -  a l -  i  - r "

1-4

l l

1 6

M R .  N I L L E S :  T h a t ' s  c o r r e c t .

L.J UIJG-Ej l{-Ej-LCH: lS tnaf '  a proper

M R .  N I L L E S :  T h a t  i s ,  Y o u r  H o n o r .

,JUDGE REICH ; Okay.

M R .  N I L L E S :  J u s t  t o  n o t e ,  t h e

L7 Alabama Power case, when presented with the

1 n  . r r r F c f  i  n n  n f  u , h r t  i c  r - h a  q n n n a  n f  q r r } . - i a n | .  i - n

19 regulat ion mean, determined that --  or stated

20 that the EPA regulat ion, the one issued in

2 I  1978 ,  app l i es  immed ia te l y  t o  "each  t lT )e  o f

22 pof lutant regulated for any purpose under any

(202) 464-2400
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It  coufd not have1

2

3

4

5

6

7

I

9

10

LL

L2

I . 1

L4

15

L6

I'l

l -8

19

20

2L

n r . - r \ r i  e i . \ n  . \ C  I  h a  A - l -  "

b e e n  m o r e  c l e a r .

And the Court  qoes on to note tLrat

t - h a l . a  i c  n n  : m h i n l i t r z  i n  l - h a  < f A f , , r . i r \ /

l a n n r r a r r o  A a > i n  t - h a  ^ h a  d r r ^ l -  a  t - h F j -

i s  - -  has  rea l l y  l ooked  to  th i s  ques t i on  back

I ^ ' h a r r  r h a  D c n  r a ^ r ,  I  r r  i  n n c  u ; a r o  f  i  r c f  r d n n f  o z l

unequivoca-L-Ly states that i f  i t  is  regu- lated,

i t  is subject --  i f  i t  is  regulated anywhere

i n  t h e  A c f . .  i t  i s  r e . r r r I  a f  o d  f n r  n r r r n ^ c a <  6 f

PSD ,

JUDGE REICH: Before we proceed,

can f ask you a question about your argument

t h a t ' s  b a s e d  o n  t h e  I l l i n o i s  S I P .  A n d  i t  r s

a f i t t le  awkward not  having I l l ino is  here to

a d d r e s s  t h i s ,  b u t  y o u  b a s i c a l l y  m a d e  a n

argument ,  as I  . recaf f  ,  about  the I l l ino is  SfP

in your  comments,  a l though in  that  context  i t

\ , tas not  Lhat  the I l l ino is  SIP prov is ion made

f  h i  s  sr r t r ic r -F l -  r l  rc \ r i  ew.  I t  is  more whethel

they had the author i ty  to  issue a permi t

g i v e n  t h a t  p r o v i s i o n  o f  t h e  I l l i n o i s  S I P .
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A n d  t - h F  A . t F n l - 1 r  . l i  d  r c q n n n d  F . .  L h a t .

You indicate that  - -  they haven' t  g iven a

rea-qoned e:<nl  ana|  i  nn.  But  as I  remembef  the

l -  . \  r ' . 1mmon l -  c  t hew  has i  r - , a1  lw  t a l l q

^ l \ ^ l | l -  i h ^ l -  n r n r r i  c i  ^ n  r f  q ^ m a  I  o n n f  h  ' l " h r-  - - : y

indicate that i t  is  more properfy

character ized as a statutory prohibi t ion; in

a  n " i  c r - - -  ^ - ^ . ' i  - i  n n  c r r l - r i o r r -  r - n

d i rec t  en fo rcemen t .  They  don ' t  see  i t  as  a

regu fa t i on .

Given the deference that we

n n r m : l  l r r  a f f n r d  F ^  c l - : l - 6 c  i n  i n r o r n r a t i r r- - -  - - - - - - - -  -  - - - - J

their  own laws, why shouldn' t  we accept that

as  a  de f i n i t - i ve  i n te rp re ta t i on  o f  t he

I l l i no i s  l aw?

MR. NILLES: The provis ion of  lhe

C lean  A i r  AcL  Lha t  we ' re  dea l i ng  w i th ,

" s r l t ) i F . f  f n  r c n r r ' l  ^ i - i . ) n  "  : n d  r h o  k o r r  u r n r r l

obviously  being regulat ion.  p icks up the

T l  I i n o i s  S T P  n r o \ / i  q i  o n  b e c a u s e  t h e  I l l i n o l s

e T D  n r n r r i  c i n n  i c  :  r ^ - , , 1 - + i ^ -u r !  } J ! v v f - r  r e 9 u L c l L r u r l .

regu la t i on  p roposed  by  the  Agency  to  U .S .

Beta Court Repofting
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1 1

E P A -  F , P A  w e n f  f  h o r r o h  n o t e s  a n d  c o n m e n t s

l r e f  r - r r c  m a k i n c r  i f  i n c n r n n r : f  c d  i n j - n  l - h F  q I P .

T f  i s  f h ^ r e f r r r p  l r 1 /  d e f i n i f i n n  a  r e . n l l : f i o n .

JUDGE REICH: So basical ly,

any th ing  thaL  i s  i n  t he  fo rm o f  a  regu faL ion

qua l i f i es?

MR. NILLES: That is in the

regufaLion and thaL covers Lhe po-L-LuLant at

i s sue .  Co r rec t .

JUDGE WOLQAST: I ts seems again,

go ing  back  to  a  so r t  o f  an  i ssue  o f  a

e l - , e l - r r l - . \ r \ r  r a . l t r l  A f ^ r v  i h l - a r h r a t -  ^ t i  ^ n  t l r a r! v Y q r s u v t  l r  r r r L L ! [ / ! L L u u

whatever chemicals are covered as a BACT

po l  f u tan t ,  as  an  NSR po ] fuLan t  f o r  pu rposes

o f  BACT,  i s  cab ined  by  the  " sub jec t  t o ' '

regulat ion that we're tafk ing about now. But

: l c n  t - h r l -  i r  > n n o r  r c  i -  a F  ^ i ^ h i  F i ^ - ^ -r  u  q P [ / e q r o  , 5  r - 9 r r r r  l r a r i u

levels.  Could you speak to that,  and how you

arr ive at  the conclusion that a s iqni f ican!

l e w e l  s h o t : l  d  h e  a n v f  h  i n r - r  n r o a l - p r  f  h e n  z e l o ?

MR. NILLES: The EPA def in i t ion of

t h r -  s i o n i f  i l - a n r - e  i n  t h c  p q n  r F . f l r  l a t - i / r n  5 ? 2 1

Beta Cout Repofting
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l a w s  o r r f  s i o n i f  i r - : n r  ] s y g l g  f o r  e a c h  o f  t h e

n o l  l  r r f  a n f  q r r h i e r - l -  f  n  r o c r r r ' l  a l  i n n  a n d  h a s  4

r - a t - r - h a  I  I  n h r a q e  ^ f  f  h e  e n c l  -  i f  a

s ign i f i can t  feve f  has  no t  been de termined,

f h e  s i o n i f  i r - a n f  l  c r z c l  i s  z e r o .  S o  t h a t  i s

f h e  s i m n l e  i n f e r n r e f a f i o n  o f  f  h { 5  A o e n c v ' S  o w n

r e g u l a t i o n s  w h i c h  a . r e  i n  p l a c e  t o d a y .

,JUDGE WOLQAST: Coufd you speak to

how that then could or should in your v iew

work on the ground in terms of esLabl ishing a

MR. NILLES; EPA obviousfy has

d isc re t i on  to  se t  s ign i f i cance  l eve f  f o r  CO2.

I t  has  no t  done  so .  So  a t  Lh i s  po in l ,

n . 1 l  l r r t a n | -  c  i - L ^ l -  F ^ T new maJor sources

o f  - -  i t .  has  to  me  a  ma jo r  sou rce  i n  o rde r  t o

be  sub jec t  t o  t he  PSD p rog ram - -  t ha t  i s ,  i t

has to be one of the categories of  100 tons

o r  one  o f  t he  250 - ton  ca tcha l l  f ac i l i t i es .

And once i t .  has done that,  then BACT is

r a r n t i  r a d  f  a r  e : . . h  n ^ l  l r r l -  - a n | -  q r r L T i a n l _  j -  n

r - e c r u l a f  i c l n  r e o a r d l  e s s  o f  a m o u n t s .  S o  f o r
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F : { ^ m n l  , 5  + - , T  p c r r ; l  l  i r r m  \ ^ ? h i . h  i s  n e r m i  f  t e d  i n

pounds annually, there has to be a BACT

fimit .  And in this case, we would say carbon

d iox ide ,  wh ich  i s  no t  admi  t t ed  i n  pounds ,  i s

adn i t t ed  i n  m i l l - i ons  o f  t ons ,  s im i l a r l y  wou ld

be sul>jected to a BACT f imit .

JUDGE WOLQAST: Let me just you one

ofher cnresf i  . )n i l rsf  to make sure I  understand

w n r r r  n o s i f i o n  n n  f h c  e r ) h i F r . t  f c l  r a .  t l a t i o n

i s sue .  Do  I  unders tand  i t  co - r recL l y  LhaL

wotlr  r ,o.s i  t i  on is fhat EPA woul-d not have the

d i  s r - r e t i n n  j - n  n r i n r i l - i z e  i n r h a l - F \ / e r  n o l l t r f a n t s

Fhaf thew fhink marr be more hazard.ous to be

covered within the universe of  an NSR

pol, lutant for BACT purpos es ?

MR.  N ILLES:  Tha t  i s  co r rec t .  I n

terms of the discret ion of  which pol lutants

a re  i n  o r  ou t ,  abso fu te l y ,  because  th i s  i s

a  - -  i n  t - h a  c f  ^ r - r r 1 - 6  i  F  i  ^  1 - , ,  ^ ^ l  I  F - h Fr u  r -  a l r y  ! , U r f q L q r r L

sub jec t  t o  regu la t i on .  Congress  has  o rde red

a  r e r r r r l . a l - i n n  . , f  r . a r h r ; n  d i O x j . d e .  A L  t h a L

point ,  the Agency cannot say we can' t  address
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1  ca rbon  d iox ide .  A t  t ha t  po in t ,  LhaL

2  d i scuss ion  i s  ove r .  I t  can  se t  a

3  s ign i f i cance  feve f .  And  the re  a re  o the r

4  th inos  i f  r . an  dn  i n  Le rms  o f  how i t  i s

5 i  mn l  emenf  cd  hr r  r  1 -  hF r r r req f  i  nn  n f  v rha l f te r  CO2

6 is  an  T \TSR rF . r r r  l  e l -  a , . l  l - \ . \ I  I r r Ia r , I  l -h : l -  \35

' l  
a l  r c : d r r  l - r a c n  r a c n l  r r o d  h r r  a n n n r a e  c

,JUDGE STEIN:  I  have two quest ions.

9 One,  EPA star ts  in  i ts  br ie f  that  there was

l { J  n n  : r r n a ^ l  - f  f h a  ? O A 9  r r r ' l  a m r L i h d

11

L2

D ^  1 t . \ r r  / ] i  c h r r j - a  t h a t -  ?

wtK.  ] \ t t rL -E;S:  ' , tne Ie  was an  appeat ,

13 but my understanding is that i t  d id not raise

L4  the  i ssue  o f  CO2.

15 JUDGE STEIN:  So there 's  no d ispute

16 about whether the issue of CO2 was raised in

!7 t .hat appeal?

18 MR. NILLES: Correct .  To mv

19 knowledge, i t  was not raised.

20 ,JUDGE STEIN: Given that. the acid

) I  r a i n  m n n i  t - n r i  n n  r e o r r l a t i n n s  h a r r e  h e e n  o n  t h e!  r r r v  !  E 9  u r s

22 book s j -nce the ear ly  to  mid '90s,  are you
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aware that  Sierra Cfub has taken Lhe posi t ion

s i n c e  t h a f  r e o r r l a f i o n  c a m e  o n  t h e  b o o k s  t h a t

i t  was a regulated pol lu tant  pr ior  to  your

a s s e r t i o n  o f  y o u r  a r g u m e n t  i n  t h i s  c a s e ?

M R .  N I L L E S :

I

9

10

L1

T2

l-3

r4

.l- tr

l o

L'7

1 8

L 9

20

2L

22

I ' m  n o t  a w a r e  o f

S  i e r r a  C  l r r l r  n r i  ^ y  f  . '  f  h i  q  c r q c .  i  c  n n s t

Mass EPA, arguing in the NSR context that CO2

i s  a  r e o r r l  a F e d  n o l  l r r t a n t .  T h a t  i s  c o r r e c t .

. fUDGE STEIN:  One other  quest ion,

again deal inq vr i th  the 2002 rufemaklng.  And

again,  back to the quest ion I  just  asked you

of  |he . rorrecf  i . fer l f re tat ion of  the un. iverse

of  NSR BACT pol lu tants.  One of  the th ings

that  the December 31- ,  2002 regulat ion d id was

t o  e x e m p t  S e c t i o n  1 L 2  ( b l  ( 6 )  H A P  p o l f u t a n t s .

H o w ,  i n  y o u r  v i e w ,  c o u l d  t h a L  l e g a l l y  b e

corr .ect ,  i f  in  facc those are pol lu tants that

^ r a  r a . t r r l a t a . l "

MR.  N ILLES:  Congress  exc lus i ve l y

sa id  i n  11 ,2  - -  I  t h ink  i t  i s  (a )  {4 ) ,  bu t  an

Sect ion 112 Congress ex.pl ic i t ly said these

n o l  l n F a n f  s  r n r i  l  l  n n f  t r e  s r r h - i e c t  f o  P S D .  S o

Beta Couft Reporting
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what EPA was doing lvas taking the step

that *-  scatutory command from Congress and

excluding those pol lutants.

JUDGE REfCH: Good. Thank you,

Mr .  N i l , f  es .

M r .  R u s s e l f ?

MR. RUSSELL:  Good morning.  My

name is  J im Russef l - .  I 'm wi th the faw f i rm

of  Winston & Strawn on behal f  o f  Chr is t . ian

C o r n t v  G e n e r ^ l - i o n  I  w o u l d  l i k e  f i r s t  t o

n r r r  a r> | -  i  l -  r r / l a  l - ^  t - ha  a^ r r r t -  Fa r  a rr  J l n g

ahead with this argnrment in the absence of

I f l inois EPA. As you know, our Chrj-st ian

e . r r l r r f \ 7  ( ] a n o r ^ l - i n n ' c  n o r m i  r  i q  i n a f  f  p r - r ' i r r a

because of th€ mere f i l ing of  th is appeal .

And in a $2 bi l l ion construct ion

n r o - i e c t  l  i k e  t h i s .  d c l  a r l i  s  r r e r r r  r - o s f  l v  f o r

f inancing reasons, construct ion reasons and

other reasons -  And so any other further

c i e l . a r l i n  f h F  n r r r . F A d i n o  i t s c l f  i s  e r r c n  m o ; . e

de t r imenLaL  to  us .  We thank  you  fo r

proceed.ing \,Ji th the argument .
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1 We are trere Loday to support  the

2  I l l i no i s  EPA 's  response  to  the  summary  and

- l  
i f c  r . a q n r r n < a  i n  t h i  . a n d  w o  a r r n n , - r r t

4  U . S .  E P A ,  O A R / O G C  b r i e f .  I  b e f i e v e  i t ' s  f a i r

R  t - ^  - = , ,  + h - { -  - { -  l - h a  m . 1 m 6 } . r 1 -  f h a r a  r r a  f L y ^ ^- q y  L r r a L  - - - - -  -  _ - c  L r r r E c

6 part ies before you --  two of them government

' 7  p . , r a r , .  ;  o q  - -  r r h n  f l - r a  c t -  ^ n . l i h a  a n  t - h o

8 waiver issue. The U.S, EPA br ief  says that

9  i t  ag rees  bu t  doesn ' t  dea l  w i th  i t .  The

10 I f f inois br ief  says that i t  agrees and does

11 deal wi t .h i t .  We feel  strongfy about i t ,  and

12  we  dea f  w i th  i t  i n  ou r  b r i e f .

I J And we befieve that the record

L4  shows  tha t  t he  th ree  pa r t i es  be fo re  you :  U .S .

15 EPA, I l f inois EPA and Christ ian County

1 6  G e n c r a t  i o n .  a l s n  a r r r a c  n n  t - h e  e n - r ' : f l g f l

f1 meri ts of  the claim, with one reservat ion,

18 and that being that the I f  l - inois EPA br ief  in

19 a footnote reserved any conrment on wtrether or

20  no t  Pe t i t i one r  had  ra i sed  a  s iqn i f i can t

27  po f i cy  cons ide ra t i on .  Bu t  i t  ce r ta in l y

22  ag reed  tha t  Pe t i t i one r  had  ra i sed  no  c lea r f yI
Beta Court Reporting
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1 erroneous conclusion of  1aw. And i t  deal t

2  ex tens iwe lw  r ^ r  i  t - h  t he  mer i t s  as  we l l .

Be fo re  I  s ta r t  - -  I ' d  l i ke  to  s ta r t

4 wiLh the quest ion, Your Honor,  and that is

5  abou t  you r  ru l i ng  today  Lha t  co l l a te ra l

6  i m n a r - f  s  r ^ r i  l  I  f n r m  n r t  n a r i  r . r f  t h i s  d i _ s c u S S i O n .

7 I  assume that everything that Pet i t ioner

I conunented on in its written comments in the

9 permit  proceeding may st i l l  be commented on,

1n ^a,^h Fl r^ . ,^} -  j  r  . i , ras in  connecLion wi th

1 1  c o l  l a l - e r a l  i m n a c t s .  I  h a v e  i n  m i n d  s e v e r a l

L2 references and i ts  publ - ic  comments - -

13 JUDGE REICH: You can cer ta in ly

74 reference i t  re fat ive to  the issues that  are

1 5  b e f o r e  u s .

1 6

1 7

tr4R. RUSSELL: Okay.

JUDGE REICH; A11 I  was suggest ing

18 is that \^/e didn' t  want to waste everybody's

19  f  ime  f a l k i no  a l - r ou t  t ha t  i s sue  i t se l f  s i nce  no

20 one was before us. But i f  you think that

2L there were cofirments made in that context that

22 have refevance Co the issue st i f l  before us,
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f h e n  w o r r  c a n  f e e l  f r e e  t o  r e f e r e n c e  t h o s e .

MR. RUSSELL:  I  do,  and I  thank

y o u ,  a n d  t h a t  i s  w h a t  f ' m  g o i n g  t o  g e t  i n L o ,

Our overarching reading of  th is

c a s e ,  b o t h  a s  t o  s t . a n d i n g  a n d  t h e  m e r i t s ,  i s

ubiqui tous inconsis tent  s tatements,  changing

i - l - r o a r i  a <  r - h : n n i r n  € : n t c  f  = r t - r r = l

- F  i  ^ - -  n - r l  l - ' - a c i  / - : l  l \ 7  :  d i f f  i n r r l 1 - r r!  q P !  s -  < r r  L  q  L  f u r t s  .  L I  u  u ! ! ! r ! u 4 L l

uie harre i n cret i i ncr ^ handle on what it is

tha t  Lhe  Pe t i t i one r  i s  rea11y  say ing .

I know that you were commenting and

th i s  a  f i t t l e  b i t  i n  Mr .  N i l l es '  a rgumen t ,

but I would like to take you through some

n i  c n a q  l - 1 f  l - h a  r o n l r r  L ' r ' i o f  = n d  . ' 6 1 -  i Y r f  . 1  f  l ^ ^ ^ ^r  c } / r y  v ! f L !  q r r u  v u u

po in t  i n  a  l i t t l e  mo re  de ta i l  .

I f  you fook at  the reply  br ie f

h a d a  ?  -  > r A  T r m  c r , r 6

fami l iar  wi th i t  - -  but th ird fu] l -  paragraph,

"when the c ornrnent period cl-osed for the draft

Christ ian County PSD permit ,  EPA, IEPA and

the  D .C .  C i r cu i t  Cour t ,  t he  on l y  Cour t  t o

have ruled on the issue, hrere of  the view

Beta Couft Reporting
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1 that carbon dioxide is noL a pol lutant.  The

2 only court  to have rufed on the issue were of

3 the view that carbon dioxide is not a

4  po l l u tan t .  "

W e f f ,  Y o u r  H o n o r ,  t h e  r e a s o n  I

6 asked to com]nent on the Appel late Court

7 opinion in Massachusetts versus EPA is that

8 that is an untrue statement.  As Your Honors

g  m a r z  n n i  F  n a i f h e r  o f  f h e  m a i o r i f w  o D l n i g n 5

10 said anything abouL t .haL.

1 1 And  , f  udge  Ta te I ' s  d i ssen t i ng

1 2  o n i n i o n  h e l r l  t h p  o n n n s i f e  p e t i t i o n e r  w a s  a

' I  
3  n ^ r j - \ 7  f r \  l - l r ^ f  - a q t r  a t -  t - h p  a n n e l l a l - e  f e V e 1 .

14  So  i t ' s  d i f f i cu l t  f o r  us  to  unders tand  why  i t

1 5  i s  t h a i -  ^  n F r f \ /  f n  f h r -  a n n a l  I A | -  a  . ' n r l l t

16  -L i t i ga t i on  who  ob ta ins  a  d i ssen t i ng  op in ion

L1  f rom Judge  Ta te f ,  2O-page  op in ion ,  ru l i ng

18 that CO2 cou. ld be a regulated pof lutant,  why

19 is that not reasonabfy ascertainable or

^ - - ^ : I a L r I e  f o r  n r r r n o s e s  o f  o u r!  c a D ( , r r q , J _ L y  l v r  P u I P U I L J  u r

2 1  n a r m i  I  Y r r . \ r - F A d  i  n d "

22 ThaL ru l ing by the way was July  15,
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1  2005 .  Our  comment  pe r iod  c . l - osed  i n  2007 .

l f  we look at  the next  senLence in

I  t he  rep l y  b r i e f ,  "p r i o r  t o  t he  Supreme Cour t

4 rrr l  i  no. r^rh i  r .h oqqurlsf l  af  ter the com1nent

5 per iod closed, i t  was reasonabfe" --  he means

6 reasonaLrlw asr:ertainable --  " that the CO2

7 BACT issue was a viabLe argument.  "  I t  was

8  no l  reasonab lw  asce r ta inab fe .  "Bu t  t ha t  i t

9 was a viabfe argument that would Lrave

10 received any at tent ion from IEPA, EPA or any

11 reviewing ent i ty includingr this Board. "

So  now,  a  tes t  i s  chang ing .  As  you

1  f  w c l  I  k n n t ^ t  l - h o  r o n  c = . ' -  i  f  F h 6 r 6 ' c  ^

:  l : 1 ^ ' l o  r o r c n n > h I r r!  s c l > L r r r d r J  l  y  c r v c r _ L _ - _ _ _

1 q  , a q . a r l - :  i n : l ^ i I  o  1 ' ^ r r  m r r < t  r a i q a  i t

16 R r r t  r n n n r A i r ^  f ^  f L a  r 6 h l a r  h ? i 6 +

L7  t ha t  i s  no t  necessa r i l y  L rue  i f  i t ' s  noL  a

1  I  r z i  a h l  e  i r . n r m A n f  .  T h a t  ' s  n o L  n e c e s s a r i  l v  l - r u e

1-9 i f  i t  wouldn ' t  have received any at tent lon

20 f rom Tl l ino is  EPA, EPA or  any rev iewing

2 L  e n t  i t y .

22 JUDGE REICH: You' re not  suggest ing

Beta Court Reporting
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1

2

3

A

5

6

7

8

9

10

11

t2

L J

I 4

15

t6

L'7

18

19

20

2L

tha t  Lha t  a rgumen t  wasn ' t  r ece i ved  pos i  t i ve l y

o r  a re  you  - -  you ' r e  j us t  sugges t i ng  t ha t

they had an obl igat ion to raise i t  even i f

they thought that they were going to be ruled

MR. RUSSELL: Yes. The reg is very

c lea r .  You r  reg  i s  ve ry  c lea r .  Reasonab ly

ascertainabfe. Reasonably avai lable,  you

mus t  ra i se  i t .

, fUDGE STEIN: What 's the pract ical

consequence of that? Are we now, i f  we were

to adopt your v iew of what ' ' reasonably

ascertainabfe" is,  what does that mean for

permit  appeals and permit  proceedings in the

f u f r r r e "  A rc  f hF \ - r  r r n i n r r  l - 1 - ' \  l - r e  n l r r l -  i o red  . v i Lh

arguments that.  have no pract ical  chance under

Lhe current 1egal f ramework of  success, and

are we encouraging sort  of  --  sort  of  asking

f h e  f  f  i n  c i d a  . r f  f  h a  r r r r F < t - i n n  I  : q k c d

Mr. Ni l les but --  but i t  is  an issue T am

quite concerned about in both direct ions.

MR. RUSSELL: I t  means that the

Beta Court Reporting
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I  n e r m i  I  i  q e r r a r  i  <  ^ i . , ^ -  -  - h i h ^ ^  r - ^  ? 6 < n ^ r . l . l  i -  .. _  9 f  V < : I I  L U  I L J P V I ' U  L V

2  r |L ,  and  tha t  i t ' s  noL  the rea f te r  ra i sed  he re .

i  T h a t  i s  f h e  n r r r n r r s F -  T  h e l  i e r r e .  o f  t h e  w a i v e r

4  c loc f  r i  ne .  i  s  t r t  . r ' i  \ /F  f  he  nermi  I  i  ss r re r  a

5  chance  to  respond .  Here .  t ha t  d idn ' t  happen

6 because i t  woufdn' t  have received any

7 attent i -on.

,fUDGE STEIN: So then what haDDens ?

9 Sierra Club or someone simi lar ly s i tuated

10 knows that the Massachusetts case is on

1  1  anne ,a  I  ' r hc r r  r a  i  sF  f  hF  a r . n lmen t  l r e f  O f  e

12  I l l i no i s  EPA.  I l - f i no i s  EPA says  i t ' s  no t

13 regulated. Sierra Club then takes that to

L4 us. Massachuset. ts comes down. Then what do

15 we do hr i th i  t?

16 MR. RUSSELL:  I  don ' t  know that

1"7 Massachusetts changes anything.

18  Massachuse t t s  i s  be ing  used  he re  as  a  p re texL

19 for the lack of a prior argrrment that vras

20 very reasonably avai lable and reasonably

2 I  asce r ta inab le .

22 ,JUDGE REICHi Apart from reasonably
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I  ' ascer f  a i  nab l  e .  T 'm r -^n  Fr rsed l - rw fhe  . 'onunent

2  tha t  Massachuse t t s  doesn ' t  change  any th ing ,

L r r a L  w c t y  f v u  E V E !  : j E L  L U  L r

4  sub jec t  t o  regu la t  i on  l anguage ,  you  s t i l l

5 have to get t.hrough this hurdle about whether

6  o r  no t  i t ' s  an  a i r  po l f u tan t . .

A h , . l  ^ l a r r ' l r r  i n  f A r m c  ^ f  t - h a  r ^ z ^ 1 r  I h a

I  Agency addressed i t ,  Massachusetts

Q  f r r n d a m e n t - a  I  I  ' .  d  i d  c h : n r r e  l - h i  n . r s  S O  I

10 unders tand the arglrment about reasonably

1 1  a s c e r t a i n a b l e ,  b u t  i f  y o u ' r e  s u g g e s t i n g  t h a t

1 t  l - h c  n i n l - r r r a  d i r l r r ' f  - h A r r d a  A F F a ru r r q r r v e  q  L  u ! !

13 Massachusetcs, I 'm not understanding your

L4 argument. .

15 MR. RUSSELL:  MaSSachuSeTTS

16 author ized the Agency to regul"ate thas a. r r

1 ' l  n o l l r r f a n f  T h e  s i o n i f  i r - a n c c .  f h r  r e a f

1 8  s i g n i f i c a n c e ,  n o t  f o r  t h i s  c a s e ,  b u t  f o r

L9 tLrose of  us in  the envi ronmenta l  bar ,  is  the

2 0  s f . a n d i  n o  i  s s ] l e  T h a t ' s  w h a t  w a s

2a revolut  ionanz about .  Massachuset ts  versus EPA.

2 2  A n d  w e  s u p p o r t  U . S .  E P A ' S  b r i e f ,  i n s o f a r  a s

(202) 464-2400
Beta Court Repoting
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10

i t ' c  n a u r  > d d r a < < i h d  r - h A  h r ^ c h a - l -  ^ f

regu la t i  ng  CQ2,  a  g loba -L  g reenhouse  gas .

So  to  answer  L ludge  S te in ' s

. f l r F s i  i . . } n  i  |  ' q  r r n . l  e a f  t o  m e  h o w  f u t u f e

jud-Lcia-L deci  s ions would then change the

pleadinq status of  arguments that were pfed

because they were reasonably ascertainabfe or

r a a q n n . a l - ' l r r  - -  h r r i -  t -  h a  n n i  h 1 -  i  c  t h r l -  t - l ' r t -

i sn ' t  r e fevan t  he re .  The  pe rm i t  i ssue r

should be qiven the chance to deal wi th that

^ r  f h a  ^ f h 6 ,  ^ h - l  t - l - , ^ h  i  t -  i  -  r , ^  +dr l ( l  Lr ler l  -LL 5 up Io

you to determine r.{hether or not the Court has

somehow -- or the Supreme Court has somehow

raised a moot argument that h/as previousfy

not ascertainable or not avai lable.

JUDGE REICH: But I do share to

some degree Judge Stein 's concern because I

l -h ink,  as I  a l luded to earf ier,  i f  you had

had what I think was a very crystaLl-ized

clear issue --  I  mean, i t  may not have been

clear in terms of what.  bhe decision would

be -- but in terms of understandingr hrhat the

1l_

L2

l _ J

1_4

15

l -o

\ l

18

19

20

2t

' J
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1

2

3

4

5

6

7

I

9

10

11,

L2

l_J

14

15

L6

1_'7

18

19

20

21

22

i ssue  was ,  I  t h i nk  i t  was  p re t t y  c l ea r -

There  mav  L re  a  whn le  hos t  o f  cou rL  dec i s ions

that have some relevance but are a f i t t fe L ' i t

more tangent ial  .  And I 'm concerned about how

far in the direction ri/e have to push people

Lo make arguments that might somehow suddenly

become relevant for purposes of preservingt

f L . |  ^ r d r r f r 6 n 1 -

M R .  R U S S E L L :  W e l f ,  y o u  d o n ' t  h a v e

f ^  n r l c h  i n  r - h i  v ^ r r r  l f ^ h ^ r  h a n : r r c c  - ^
L v  P u J r r

T  r ^ r ^ r r l d  I  i l e a  f ^  A v h I - i -  ^ ^ { -  ^ h 1 . '  r . ' a ^  i r -L^Pf a-Lrr ,  r - r rJ L \Jrr r -y

a v a i l a b f e  a n d  a s c e r t a i n a b f e  i n  t h e  a p p e l l a t e

c o r r r t  l i f i o a r i o n  f n  w h i c h  t h e  S i e r r a  C I u b  w a s

a oar f \ / -  hr r f  l -he Si  er ra Club commented on

that  point  in  the conrments in  th is  case,  and

trave commented in  another  pr ior  case.  So i f

i t  i c  : l l  r i n h t  u i f  h  \ , ^ "  m ^ 1 '  T  . r . \  ^ r l  f . \

that ?

Again, page 3 of the sunmary, about

the sixth l ine from the bottom. For example,

Sierra Cfub was one of the or iginaf part .aes

f h a f  n F t i t i o n e d  F : p A  t o  f i n d  c a r b o n  d i o x i d e  a
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1

2

3

4

5

6

7

8

9

10

11

I2

13

14

15

16

L7

18

79

20

2 I

22

pol lutant and regufate i t  under Ti t le I I  of

t he  Ac t .  YeL  somehow,  i t  was  noL  reasonab le

to raise that unt i f  Massachusetts versus EPA

had  been  dec ided .  Aga in ,  t he  Pe t i t i one r

be ing  a  pa r t y .  I t ' s  L roub l  i ng  to  us  why

l - h a < a  a r . r r r m 6 r r f  c  ^ r o  n n r  r o a c n n a l - r l r r

asce r ta inab fe  and  reasonabLy  ava i  ] ab fe .

Le t ' s  go  on .  Page  4 ,  and  t h i s  goes

r i gh t  t o  CFR 124 .11 .  ' ' Aga  j nsL  Lh i s  backd rop ,

a n d  a r z o n  t h n r r n h  l - h a  - - n t - z ^ l l  i n a  c F : j - r r t -  n r . '  - - . {L r r u u v r r  r r r v  J L U L U L U I J  q r r u

regulat ing faw have not changed since 1993,

when  EPA adop ted  Lhe  SecL ion  821  regu la t i ons ,

i t  was reasonable for Sierra Cfub to not

raise t t re CO2 BACT issue in this or any other

permit  proceeding unt i f  the Supreme Court

resolved the issues in i ts favor.  "

We1 l ,  t h ree  po in t s  on  tha t .  Now,

we have another test ing grafted onto 40 CFR

L24. Viable,  receive any aLtent ion, and now

wtrether i t  is  reasonable Lo raise i t .  I

don ' t  t h ink  tha t ' s  t he  sp i r i t  a  l - e tLe r  o f

v o r r r  r e . r s  R r r f  s e ' ^ n n r l  l w  t h e w  d i d  r a i s e  i t

Beta Court Reporting
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1  i n  n r r r  . ^ q p  e n d  s ^ i d  f h p  n n n . ) q i  t c  A n d  t h a t

2 ooes fo r)a. 'e 6 of  the wri t ten conrments in the

3  case .  Th i s  i s  f i l ed  Februa ry  13  o f  t h i s

4  yea r ,  Even  i n  the  absence  o f  U .S .  EPA

5 regufat ing carbon dioxide, r l l inois EPA must

5 st . i l l  consider carbon dioxide as a

7  non - regu fa ted  po f l u tan t  i n  t he  BACT ana lys i s ,

JUDGE REICH: But '  isn, t  thaL whAt.

9  j us t  r e i n fo r ces  t he  f ac t  Mr .  N i I I es '

10 argument,  whether you agree v, / i  Lh i t  or  not,

1 1  t - h , r l -  r h e w  w c r e  - -  a t  f h e  f  i m e  f h e v  W e I e

12 comnent ing, they were deal ing with the issue

13 within the framework that they understood the

L4  EPA to  be  l ook ing  aE  Lhe  i ssue .

1 5 MR. RUSSELL: But agarn, Your

L 6  H o n o r . .  i h e  c r u e s t i o n  i s  w h o  d e c i d e s  w h a t ' s

1 ' l  r e a s o n a l - r l r r  a s r - c r t a i n a b f  e  a n d  w h a t ' s

1 A  v a = c n n a } -  l r r  a r r a i  I : F  l a e  n - l n o r r  w a r o  m r l z i n a  l -  h a

1 9  a r g u m e n t  i n  t h e  M a s s a c h u s e t t s  c a s e  a t  t h e

2 0  e n n e l  l : l -  e  l c r z a l  c t -  i  l  I  m a k i n r r  i r  n n  { -  h e  r a n l r . '

2 I  i n  t he  b r i e f  t o  Supreme Cour t ,  add ress ing  i t

22 in our comments and saying the opposi te.  And

Beta Couft Reporting
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t  h e n  . a c  T  u r i I I  h ^ i h l -  ^ r , r -  i n  a  m i n r r t - o

Lre fore  addrFss i  n . r  i l -  in  o ther  cornments  -

,JUDGE REICH :

MR. RUSSELL:

] -ho  nnnn q  i  i -a

.JUDGE REICH:

i  t  i n  w c r r r  c o ' n m e n f  s  a n d

n ' . ) f  n e c F s s a r i  l w  h e r - a u s e

BUL agaan,  I  - -

n * - i  ^ - . . i  - -  ^ - ^  i  
" .f l - r . r L - .  > a y  - L r r g  -  -  a g q f , r r

10

11

L2

13

14

15

t6

They were addressing

c a r r i  n a  l - h a  ^ n n ^ < : i  ] ' a

r l - ra r r  l -? rnr rn l r i -

ult imatefy that was the correct answer,  but

because they thoughc that was the framework

within which the Agency was approaching those

i ssues .

And Mr. Ni l fes can correct me i f

I 'm wrong on rebuttal  ,  but i t  seems to me

that that 's r^rhat he is suggrest ing, I t  wasn' t

that they necessar i fy thought that thaL was

the r ight answer.  but they thought that was

the framework the Agency was dealing with.

a nd f he\,r r-hnsr= - .orra, '- f  l1/ nr ni- harrnl i  qe Lt-.r

make  the i r  a rgumen ts  so le l y  w i th in  tha t

framework .

MR. RUSSELL:  Who can say what  a

17

18

19

20
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Pe t i t i one r ' s  t hough t  p rocess  was  and  whe the r

o r  n o t i t  was legi t imate and reasonabfe or

o r  wor thy  o f  a t ten t i on?  f ,  as  you

know, thought

point  which is

we had a reguLat ion on the

r r a n r  n l o e r  R r r t -

STEIN:  I f  the

- -  i f  : m ^ r d  f ; o  n ' ' r n ^ e 6 c

r a l c n n : ] - l r z  - -  a r  n F  h a A r l i  h d  | -  ^

comment ,  i s  t o  a l -Low the  comment ing  auLhor i t y

f  h e  f  i  r s l -  . n n n r f  r r n  i  f 1 r  1 -  . \  r e q n n n d  a n c l  i  f  i f  ' g

r e e q n n a h l r r  c  l o e l i  n  f  e r m s  o f  t h e  l  e o a l  i  s s u e

how the permit t inq author i ty would have

responded pr ior to Massachusetts,  how is i t

t ha t  i n  t h i s  pa r t i cu la r  c i r cums tance ,  i t ' s

essenL ia f  f o r  t ha t  t o  have  gone  to  the

perm i t t i ng  Agency  i n  t he  f i r s t  p lace?

we're deal ing with the circumsLance

where this issue is k ickinq around in at

-Leas t  t h ree  pe rm i t  appea ls  i n  one  fo rm o r

another.  There doesn' t  seem to be much

d i  q n r r t -  a  l -  h . n  t r ^ / l  f  h i  -  i  - ^ , , ^  1 ^ ^ ^ h  y - i  - 6 / lu r J P u  L u

earl ier ,  that.  I l l inois EPA woufd have said,

JUDGE purpose of the

of the

ra i se  a

10

1 1

71

12

13

1 4

15

L O

18

1 9

20

2L

22
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1  r T r  ' -  n ^ t -  y 6 d l r ' l  a f  € , d  u  I ^ T h \ /  i s  i f  t h i t  i n  t h i s

2  r - a s e .  \ ^ ? c  s h r r r l  d  i  n q i  s l -  n n  o i  r r i  n o  T E p A  a n

?  n n n n y r r r h i  1 -  v  r ^  - ? \ /  i r r c t  r  h ^ i ?J  u t / t , v r  L q r r f  L y  u v  - a j  J u g L  L r r u L ,

MR. RUSSELL:  Wel f ,  Your  Honor,

5 respectful ly,  I  suppose one can make educated

6  r J r r c q q c q  , a h ^ r r l -  r ^ r h : f  :  n o r m i  t  i  q q r r e r -LS gOlng

7  t o  d o .  C e r t a i n - l y ,  w e  a d v i s e  c l i e n t s  b a s e d  o n

8  r e a s o n a t : l  e  o r r e s s e q  r l f  w h ^ i  a  n e r m i  I  i s s u e r  i s

9 going to do.  But  i f  you depar t  f rom a

' l O  r e o t t l a l - i n n  v ^ r ' r F  i n i - o :  r r a r v  s r r l r i e c t i v e

1 1  a r e a  a s  t o  w h a t  a  P e t i t i o n e r  i s  o r  i s n ' t

1 )  c r r n n n c a i  t n  n ^

L - )

18 MR. RUSSELL:  Probably not .  The

19 argument was reasonably ascertainable.

20 Wtratever it was that they wanted to say could

21, have been said and was being said in court

2 ) .  a n d  i n  , a n c r f h e r  n r o c e e d i n o -  A n d  i n  l - h i S

60

JUDGE WOLQAST: To ask a refated

74 guest ion,  does i t  maLLer thaL the conment

15 woufd have ra ised a legal ,  ra ther  than a

1 6  f a c E u a l  o r  t e c h n i c a l ,  i s s u e  t o  t h e  p e r m i t t i n g

1 '7  an f  i  t -  r . r ?
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n r . \ r - a a , , l i  n . j  , r i f  h  A n  . , n n n q i  f  F  m p q q a . r F  S n  I

f  h i  nk r rnr  r  '  TF t - . i1.1.  a.- r

But the permit  issuer ought to be

given the chance to respond, and so shoufd

f h t r  n e r m i  f f e a .  T h e  n e r m i  f f F F  . i F a  l s  w i  t h  t h e

n e r m i  F  i q q r r p r  n n  :  \ r p r \ /  r - n l  I e o i . a l  h a s i s  f o r

a  l o n o  n c r i n d  o f  t  i m e .  A n d  i f  t h e  I l l i n o i s

F p A  c A r / c  F ^  F h 6  ^ o - - i r r - o o  n z  f h o  n o - - i  r

appf icant,  we think we have a probfem here,

permit  appl icant would f ike to be able to

solve it in advance rather than have it

' I  
i  F  i r r a t a r {

'  And that 's  where we are now, as we

c a n  t a  I  k  . a h n r r t  i  n  i r r g l  a  m i n u t e .  I s  C O 2

.-or ] t r . l  I  er l  l -xr  I  i  I  i . rAt ion? That 'S where we

: r a  n n i n a  : n n a r a n f l l '  l l n l o c c  I l  q  E D A  |  -
,  a I J P q r s r r L r  ) /

view and I l l ino is  v iew prevai ls ,  which we

a g r e e  w i t h .

May I go on to one otsher comnent?

. ]UDGE REICH: Pfease.

MR. RUSSELL:  They d id address i t

i n  o r r r  . r l m m e n f s .  s e i d  f h c  o n n n s i  t e  T h . t  w a s
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t h i s  yea r .  Bu t  Ju l y  2006 ,  i n  Dese re t ,  t hey

L0

addressed iL in comments.  We asked for

permission t .o co ment on their  comments,  i f

n / - \ | -  F h a  A d a h - l r r  A h / l  w h ^ t -  i - h a \. . - - - -  - . .  - -1

sa id ,  , Ju fy  2006 ,  "we  be l i eve  tha t  t he  EPA has

:  I  p r r a l  n h l i n : r i ^ n  t - . r  r a . r r r l ^ t F  C O )  a n d  n 1 ; [ g y

greenhouse  gases  as  po f fu tan ts  under  the

C lean  A i r  Ac t .  I ndeed ,  12  s ta tes ,  14

environmenLal groups in two ci t ies f i led

^ , , i F ^ -  - { - - r  i ^ ^  F L - t s  F E } A  m r r c l -  r 6 d r r l : l - as L a L - L r r g  L r r a L  ! ! n  r L r u ! L  ! L v u r u L L

oreenhor rse  c ras  cmi  eq ions  under  the  C lean A i r

.  This by the way is Lhe second fuf l

paragraph of page 2 of  their  comments in

DesereL ,  wh ich  a re  i n  you r  docke t .  "The

n a r f i e s  a n n e a l e . l  f  h , =  U . S .  E P A ' s  d e c i s i o n  t . o

reject  a posi t ion that sought to have the

federal- government regulate greenhouse gas

emissions from new motor vehicles.  The issue

is now before Ehe Supreme Court .  "

And ,Judge Stein,  " i f  the Supreme

C. ) t l r f  , l a r reas  i ha l -  f ho  r r r oanhn r r cc  r r ecac  <116 } )

L L
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L 4
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as CO2 mrrs f  be  rFc l r r l  a ted  under  the  C lean A i r

A . - f  e r r r - h  :  d c r - i  <  i  : l  c n  r a r l r r i  r a  t -  h a

es tab l i shmen t  o f  CO2 emiss ion  f im i t s  i n  t h i s

permit  -  "

So which is i t? Idhat is the story?

-  - - o r i -  : i n - r l ^ ' l  a  u , h o n  r r n r rr l a , . J r y  d > u l  v v r r u r r  t v u

advocate i t .  but not reasonably ascertainable

when you said the opposi te? fs that.  i^rhere !^/e

a r F  n n  l - h e  q l -  A n d  i n . r  i S S u e ?

I t  seems t .o me the requfat ion is

v e r y  c f e a r .  I f  t h e  r e g u l a t i o n  w e r e  n o t

c f e a r ,  t h a t  w o u l d  b e  a  d i f f e r e n t  s E o r y .  O n e

' I  
1  a f  h c r  n n j n t  ^ h  + l a r t -  - n ' t that 's sunmary

wanted to refer to

that is on Deseret.  but fo l lowing

10

L2

1 1

L4  page  4  - *  s t r i ke  tha t ;  I

_L:)

L6

Y r : . ' 6  q  a n d

F h a  a r r n r a m a Court  '  s decis ion, the Sierra

L7 Cfub  - -  a t  t he  top  o f  t he  page ,  f o l l ow ing  the

Supreme Court 's decis ion the Sierra Cfub had

been rais ing this issue in subsequent permit

p roceed ings .  You  j us t  ra i sed  i t  i - n  Dese re t :

i n  Ju l y  2006 .  sup reme Cour t  dec i s ion  i s

2007 .

18

L9
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J U D G E  R E I C H :  I ' d  ] i k e  t o  m a k e  s u r e

64

2 we have af l  the t ime to address - -

4

5  i ssue .

6

'7

M R .  R U S S E L L :  A n d  T . f t I  - _

JUDGE REICH: The substance of  the

M R .  R U S S E L L :  T ' m  r e a d y  t o  d o  t h a t .

,fUDGE WOLQAST: Could I ask you

8 one on that?

9

10

M R .  R U S S E L L :  Y e s ,  p l e a s e .

,JUDCE WOLQAST: What  is  your  best

1 1  ^ r . r r r m a n f  a e  a  m ^ l - f  a r  . i f  < l - : ! - r r l -  . 1 r \ . '

1 2  i n t e r n r F f a f  i . l n  ^ q  f . \  r ^ r h 1 /  r h a  " e l r h i e c t  t o

1  I  r c o r t  I  a l -  i  n n  "  f  a r r .  n L r : e a  n r h : 1 - 6 1 1 6 r  S h O U f  d

L4 not  encompass the ac id ra in moni tor ing

- 1  
6  r a d l r l  > t -  i  ^ h "

L O MR. RUSSELL: The acid rain

L7 monitor lnq regulat ions talk only about

1 A  n a t i  r n r i  n n

19 . IUDGE WOLQAST: But  again,  speaking

a n  F ^  * - i - ^ . 1  * l ^ -  - f  q f ^ l - l r f n r 1 /  / - . l n q j -  r t r / - l - - i O n  a n du v  ! J ! r l l u f P f s  v L  r  l u r r J L l u u L

) 1  l -  h a  l : n r r r r a a o  q r r l - r i a n r -  l -  n  r a a r r ' l : r -  i  n n  - -

22 MR. RUSSELL:  Pfa in lanquase.  The
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l imi t  oxygen because we

a I q n  r a n r r l  F I  F q  r - . r v \ / a r p 1 l

Does that mean we

m o n i t o r  i t ?

1 1

JUDGE REICH: On that  regard,  rn

t . h e  r e n l w  h r i e f -  S i e r r a  C f u b  d o e s  d i s c u s s  t h e

f  ^ r - t  F h . t -  t - h a r a  i f  i n  l - a r m i n n l  n a r r  r r c ^ AJ } / L I L  L  9 J  u s e u

f  c r r  r n rhen  r / r l r r r  r o  r :  l l z i  nn  ^h ,1 r r l -  : n  : r - l -  r r - a  I

conLro f  o f  om iss ions .  They  ta -Lk  abou t

emiss ion  l im i ta t i ons ,  t a l k  abou t  em iss ion

standards. I f  what Congress was intending

here  was  thaL  someth ing  be  sub jec t  t o  an

actual  control  of  regulaLions. why would they

not have used a term l ike "emission

l im i ta t i ons "  o r  "em iss ion  s tandards "  ra the r

than ' 'subject to regulat- ion, "  which appears

a n  i  t c  f  : n o  i -  n  L \ a  ^ ^ 1 - a h t -  i  r ' l  I  r r  h r n : ^ a r "

17 M R .  R U S S E L L :  W e  a g r e e  w i t h  U . S .

EPA 's  v iews  o f  Lhe  sub jec t  t o  regu la t i on

i  ss rF  Rrz  f  ha  r^ r : rz  there  has  been a  new

c h a n g e  o n  t h a t  p o i n t ,  a s  y o u  k n o w ,  a s  o f

i -  . r d , c \ , /  C r r h i a n i -  l - ^  f r r r r - h a r  r a n r r l > t i a n  i q

JUDGE REICH: Oh.

65

I  a n o r r a o e  i s  n l a i n  I t
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- I  
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M R .  R U S S E L L :  S o  I ' v e  - -

r ^ rnaYr  l r ou  t a  tK  a l ] ou l ]

3  n l a i n  l , a n r r t r a r - r p  a r e  v o l l  s a v i n o  i h a f  t h a t ' S

4  t h e  o n f y  w a y  t o  r e a d  i t ,  t h a t  i t ' s  n o t  e v e n  a

5  q u e s L - i o n  o f  a m b i g u i L y  w h e r e  w e  q e t  i n t o

6  C h e v r o n  d e f e r e n c e ,  ( ? )  t h a t  i t . ' s  j u s t

7  a b s o l r t f e l v  r - l e . : t r  o n  L h e  l a c e  o f  i t ?

M R .  R U S S E L L :  I t  d o e s n ' t  m a k e  a n y

9 sense to not use the pLain language argument.

10 ,fUDGE REICH : Uh-huh .

-L - t  MR. RUSSELL: I f  you don'  t  use Lhe

L2 plain language argument,  what is the

13  l im i ta t i on?  We l l ,  t he re  i sn ' t  one .  I f  you

L4  don 'L  use  t he  p l a j n  l anguage  - -

15 ,JUDGE WOLQAST: But to be clear,

l 6  a r e  \ ' o u  s a w i n o  f . h a f  " s r : b - i e c f .  i o  r e c l u l a t i o n "

1 ' 7  h a q  n n  a m h i  r r r l i  t - -  r e a d  i tq rLU fvu f  Ly ,  L r r c rL  yuu  La r r  L r r r r y

1 8  f o  s a w  s r r h i e c f  t o  a n  e m i s s i o n  l i m i t a t i o n ?

19 M R .  R U S S E L L :  S u b j e c t  t o  r e g u f a t i o n

20 is ambiguous, as was brought out in the

2L pet i t ion for review in three di f ferent ways.

22  In  Lhe  rep - l y  b r i e f ,  i t ' s  no  fonger  amb iguous .
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1 Sr rLr - iec f  f  . r  rc .n r ' l  a t ion  can be  read severa l

2  ways .  We l i ke ,  and  I  be l i eve  i t  i s  co r rec t ,

3  LhaE the  ' ' o the rw ise ' '  po r t i on  o f  ' ' o the rw ise

4  sub jec t  t o  regu la t i on "  shows  wha t  t ha t  means ,

5 in terms of the t .hree pr ior cateqories that

6  a ra  rp . f l r ' l  , a j -  ad  SO I  - -  I  - -

7 JUDGE WOLQAST: You' re referr ing to

8  t h e  I l l i n o i s  - -

M R .  R U S S E L L :  N o ,  n o .  N o .  T h e  - -

JUDGE WOLQAST: Argument of the10

LL general  --

t 2

13

L4

MR. RUSSELL:  And the - -

, J U D G E  W O L Q A S T :  P a c i f j s t  - -

MR. RUSSELL:  NSBS Ti t le  VI

16

15 substances and those otherwise regulated.

,JUDGE WOLQAST: I undersLand, but

1 ' J  $ ' h ^ l -  T r m  r r r r i r n  F ^  - ^ l -  i  -L | . )  dSK  -1s j ,  < i r e  y ( JU  dg ree rng

18 with the t f f inois argument that the otherwise

L9  sub jec t  b .o  regu la t i on ,  t t r e  so -ca l l ed  ca tcha f l

20 or more generic provis ion. is somehow l inked

2 1  f n  f h F  s n e r - i  f  i c s  o f  f h e  t - h r e e  s n e c i  f i e d  - -

MR. RUSSELL:  Yes.22
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,JUDGE WOLQAST: Categor-  r  es?

M R .  R U S S E L L :  Y e s .  T h a t ' s  m y

3  po in t .  r t  i s  rendered  nonsens i ca -L  o the rw ise ,

4 i f  I  can use that word.

JUDGE STEIN: How is i t  rendered

6 nonsensical  ?

MR.  RUSSELL :  Because  then  i t  t akes

I  on A - -  vor)  ha1/F to read i t  in  the context  of

9  w h a r  f h a t  s a w s .  O t h e r w i s e

10 JUDGE STEIN:  You could read i t  in

11  con tex t  bu t  I 'm  no t  su re  tha t ' s  t he  on l y

1 )  r a A z l  i  n . '  ^ f  t -  h ^ l - p r o v l s . r o n .

13

L4

.l_ )

MR. RUSSELL:  This  is  a - -

JUDGE STEIN:  I  mean,  here - -

MR. RUSSELL:  Our posi t ion is  that

1 6  w o r :  f a k e  f h e  n l a i n  l : n o r r a o e .  i f  i I  m a k e s

L7  sense  - -  wh ich  th i s  does .  The  Pe t i t i one r ' s

18  a rc r rmen ts  he re  a re  so  s t reLched  on  "o the rw ise

L9 regulated" that they don' t  make common sense,

20 ,fUDGE STEIN : What i f we were

2L agreed to you tha! the not ion of  otherwise

22  regu fa ted  s t re t ched  to  i t s  I im i t s  may  no t
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1  m a k e  s F n . q e .  l r r i  h a r a  \ r r a ' r a  . : l ' - a  l  i  n n  v ' i 1 5

2  Sec t i on  821  o f  t he  C lean  A i r  Ac t ,  wh ich  was

i  q n a n i f  i r - : l l r r  n r r f  i n l - ^  l - h a  e t - a l - r r f a  l ^ \ r .  r - ^ n r l r 6 c e

4  t h a f  f h o r r . ' h f  i I  r n r a  s  c r r f  f  i r - i e n f  l \ '  i m r r o r t a n t .

MR, RUSSELL:  Right .

JUDGE STE-LN: That  Lhey put  in  a

7  mon i to r i ng  p rov i s ion  i n  Ehe  fo rm o f  a

8  regu la t i on ,  I  mean ,  l e t ' s  Lake  thaL  examp le .

MR. RUSSELL:  Okay.

JUDGE STEIN: Why is that that is

11 not  su l lsumed under  cateqorv 4?

MR. RUSSELL: Why Lhen do you need

13  Massachuse t t s  ve rsus  EPA to  au tho r i ze  U .S .

14  EPA to  re . r ) l a f c  ca rbon  d iox ide?

,fUDGE STEIN: But isn ' t thaL a

1 6  s e p a r a t e  q u e s t i o n  - -  d o e s n ' t  t h a t  t h e n  g o  t o

1 ' 7  w h : l -  r ' l i . l  a ^ h d r A < <  h a a n  l . \ \ r  l -  h a  l -  a y h

1 n  r r n . r l  l l r l -  : n l -  I '  a c  . 1 n r 1 . \ c a A  f  n  u r l - r :  l -  / ] i  / ]  r . , . n . ' r a < <

l g  m e : n  L ' r r  t - h A  l - a r m  n r o n r r l a l - i n n n ?

MR. RUSSELL: I t  goes !o the

21- regulat ion point  and whether or not i t  was

22 already regulated. Why do we --

10

12

1 5

20
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JUDGE REICH: Are you saying

2 Massachusetts somehow addressed the quest. ion

3  o f  sub jec t  t o  regu laL ion ,  as  opposed  to

4  a d d r e s s i  n . t  t h F  . ' n r a s l - i n n  o f  r n r h a l -  ̂  n . ,  l l u t a n t

5 i s?

M R .  R U S S E L L :  I ' m  s o r r v .  S a y

?  r n > i n  v ^ r r r  l ] ^ n ^ r

JUDGE REICH: The way you phrased

9  tha t ,  I  was  no t  su re  i f  you  sugges t i ng  tha t

10 somehow tkre Court  wenL beyond the issue of

11 whether CO2 is a pol lutant and addressed the

' t ' )  ^ , r ^ d F i ^ h  ^ f  ^ , , r - i 6 / , f  t - ^  r a d r r l ^ f  i . \ n "9 u c D L i  ( . , r r  ( J r  s L r l J L e L  L v  ! r : j u r

-L-) M R .  R U S S E L L :  N o ,  i t  d i d  n o t .  I t - ' s

14  a  s l -and ino  case .  And  i t ' s  an  au tho r j - za t i on

15  to  regu fa te  CO2 fo r  mob i fe  (? )  sou rces .

16  Aga in  - -  my  t ime  i s  a lmos t  up .  On  the

17  mer i  t <  i  f  r . ' n r r  , a . - . - an f  r |  i  q  nn i  n t  n f  r r i  c r ^ r  r ^ , 4

18 wi l f  be in a patchwork qui l t  of  stat ionary

L9  sou rce  CO2 con t ro f s ,  d i c ta ted  by  l i t i gan ts  on

20 a focal- ized basis much l ike product l iabi l i ty

2L  i s .

22  There  a re  regu la t i ons  fo r
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au tomob i fes ,  f o r  examp le ,  au tomob i fe  sa fe ty .

Rlrf i f \/.r .rr.r rhrnrrnft the OWnerS manual Of

w o r r r  r r e h i c l e .  w o r r  w i l l  f i n d  w i t h  w h a t e v e r

brand i t  is  that  i t  is  f i l led wi th warning

labels  on Lhis  point .  and that  point  and the

o l  h a r  n n i  n r  A l  I  f  h c r s e  r ^ r a r n i  n o  I  a h e l  s  c a m e

from l i t igrat ion rat t rer  than a s tatute or  a

r e g u l a t i o n .

JUDGE STEIN:  Wouldn ' t  th is  iust  qo

10 1 - l . r r ^ r , ^ l r  - -

11 MR. RUSSELL: r | 1 l r .  t -  ' <  r . ' h r r  f h a  - -

L2 .JUDGE STEIN: The oTdinaTv BACT

13 process?  In  o the r  words ,  i f  Lh i s  i ssue ,  i f

we \4/ere to agree that the issue were r ipe, i fI 4

15 we were  i o  . a . r rFA  aq  a  I  F . r ^ l  m^ f f a r  l - h ,a f  a

B A C T  f i m i t  n e e d e d  t o  b e  s e t ,  w o u l d n ' t  i t

s imply g:o back !o the permi t t inq author i ty  to

basica l ly  per form a BACT analys is ,  which by

d e f i n i t i o n  i s  a  c a s e - b y - c a s e  a n a l y s i s ?

MR. RUSSELL:  What  would Lhat  be,

Your Honor?

- L O

L7

18

1,9

20

27
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1  f n r  i h e  n c r m i  f  t - i n . r  a r r f h n r i  t w  f o  d e c i d e  i n  t h e

2  f i r s t  i n s t a n c e .

3  M R .  R U S S E L L :  T h a t ' s  m y  p o i n t .  A n d

4  t - h e w  w o u l d  a n n l r z  t h e i r  S I P  w h e t h e r  i t ' s

5 approved or  not .  And the SIP is  going to

5 have some requi rements,  some emiss ion

7  l i m i t a t i o n s .  B u t  r i g h t  n o w ,  y e s ,  i t ' s  - -

JUDGE STEIN:  I 'm noc d isaqreeinq

9 with you thaL you may or may not want a

10 patchwork. A11 I 'm sayinq is that.  BACT in

' 1  ' l  
ceno r r  I  i  c  a  n r r  - - r r i  a t -  r . '  c ' f
9 v r L v r q r  r r  u  l r t \ J L E s

1 )  r  h i  n a c  i  n t -  ^  > - - - , , - f  - h A  t - h a f  , , -  l  . i  l - -u r r 4 u  u r r r f ^ e  s o m e

13 other programs where what qets appf ied is a

1 -4  l i t t l e  f ess  case  by  case ,  i t  seems  to  me  in

15  th i s  pa r t i cu la r  c i r cums tance  when  you ' re

1 6  d a ^ l  i n n  k r i  f h  p q n  i F  ^ 6 . t . ^ i n 1 r r  i <  ar-  *  program

Ll that unf ike some other purely

18 techno-Logy-based programs is more

1  q  q r r q r o n l -  i  h l  a

f  mean, I  understand your overa-LI

2L  po in t  t ha t  you ' re  so r t  o f  t ak inq  a  l eap  f rom

22  no  regu la t i on  i n to  so r t  o f  a  new a rea ,  case

20
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22

t xz  z -aqr=  Rr r t -  r  c i  i  t  f  th ink  tha t  in  Lhe PSD

program, that is something you have done more

o f ten  than  i n  some o f  t he  o the r  p rog rams .

MR. RUSSELL: Wel] ,  I  agree with

\ / r - ) r r  ' l ' h  a  q l - . t r l t - a  l r r r  a r c a

JUDGE REICH: Do you agree that

BACT is intended to be technology forcing:?

MR. RUSSELL: I t  can be. And we've

ce rLa -Ln f y  - -  T I l i no i s  ( ? )  had  - -

'JUDGE REICH : Uh-huh .

MR. RUSSELL: Going back to the

' ? O c  f  o r - h n n  l n n r r  f n r n i  I  r f i  n n cv Y ] ! v r L l l r Y ! L : j u ! u u f v I I J .

JUDGE REICH: Uh-huh.

MR.  RUSSELTT:  I 'm  ou t  o f  t ime ,  I 'm

sorry.  But the sLatutory langiuage on case by

case  I  don ' t  t h ink  equa tes  to  pu re_Ly

individual  ad hoc spontaneous. There is a

guidance process. There has been in the NSR

guidance process. The Agency is working on a

regu la t i on  - -  U .S .  EPA i s  work ing  on  a

regulat ion that has global  impl icat ions, To

me, i f  you were to ask me about the pol icy,
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1  the  sense  o f  i t . ,  I  see  i t  t o  be  ve ry

? . ' . \ , ,n r  o rnrnrhrn l -  i  r rg  16  have ind iv idua l

i  I  i f  i . r ^ n F s  d i r - f  a f  i n o  R A r - T  s i i - e  h w  s i t e  i n  L h e

4 absence o f  some feve l  o f  gu idance wh ich  a

5 permJ t  issuer looks to but need not always

6 comply with.

,JUDGE REICH: Okay.  Thank you,

8  Mr .  Russe l l - .

I lR.  RUSSELL:  That  is  a- I l  I  had.

1  O  A n d  T  l - h l n l "  r ; n r r  f  a r  r r n r r r  l -  i  m o

11

t-2

,JUDGE RETCH: Appreciate that .

M r .  D o s t e r .  F i r s t  o f  a f f ,

1 ?  M r  n ^ < l - A Y  T  r ' ;,  -  , " . r nc  to  exp ress  ou r

1 4  a n n r e r - i a f  i o n  f n r  w o r r r  a n r r e a r i  n . r  h a f o r e  u s

1  q  < i  n c e  r r n r r ' r o  : n n a a r i  n a  a t .  t h c  R ^ ^ r d ' e  r c . r r r a q t

1 6  r a f h e r  f h n n  w o r r r  o w n  i n i t i a t i v e .

L7 M R .  D O S T E R :  I t ' s  m y  p l e a s u r e .  I

18  app rec ia te  ac tua l l y  hav ing  the  oppor tun i t y  t o

I  g  q n a e k  t - . \  l - h a c a  i  c c r r o <  T r m  A n n a : } . i n a  h e r a  n n

20  beha l f  o f  t he  O f f i ce  o f  A i r  and  Rad ia t i on ,  as

) 1  1 / . \ r r  r a . f l r a c t - a / j  m  ^ r 6 ^ a r a . l  t - ^  ^ . l . l r ^ - ^  F L ^
J v u  ! e Y u e o u c u .  r  I L  I J t L I J q ! u

22 waiver issue i f  you would l ike to have
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I  ^ , r d - r - i  ^ h ^  F y ^ h  m ^  ^ n  f  h A t -  h r r l -  < i n . a- L  q u c s L r u r l s  r r o r  r n L  - . -  - . - - - ,  - - -  - - - - - -  y o u

2  asked  us  to  d i rec t l y  add ress  the  mer i t s ,  I 'm

I  r r n i n r r  l - n  m ^ \ r a  i m m a z l i  i f  a l l r  t ^  r -  h r l -

JUDGE RETCH: Why don' t  you do

5 that,  and then i f  any of  the judges have

6  f i r r e s f  i . ) n s  ^ n  f h a  q 7 ; i 1 7 p 1 - .  l - h e w  c a n  r a i s e  L h a t

7 at tlre end.

8 lv lR. DOSTER: Okay. On the meriLs,

q  f h o  . r r r a c i i n n  h a f n r a  r r n r r  h o r o  r - n d a r r  i q  r . o e l I r r

1 0  v e r v  s i m r l l e -  s h o u l d  t h e  B o a r d  r e v e r s e

1 1  j 0 - w e a r  h i  s f n r w  o F  E P A  i n t e r n r e f i n f l  t h e  t e r m

L2 ' ' s l r t ) iec i  f  o  reor - r la t ion  under  the  Ac t "  ?  The

' l  
3  o n  l  v  r e a s o n a h l  e  : n q ' u e r  t  . r  i h i  c  c r r r e c l - - i g n  i g

1 d -  f . i r  f r ^ ' ^  n r i n ^ i - - l  - - - - ^ n -u w v  ! / !  f r l L  f P

15 Firs t ,  s ince the 1977 amendments Lo

L6 the  C lean A i r  Ac t ,  the  EPA has  repeated ly  and

1 ' 1  . ^ n q i e l - a n l -  l \ r  ' i n  a  l i t a n w  n f  e r r a m n l F s  L h a t  Ij  r r r  s  r r L s r r l .  v r  v ^ u ' r , I / r v !

18 wi l l  run through with you here today

' I  g  / - onq l -  r l r pd  j - hp  nh rasa  s r r l - \ " i F r - f  I  ^  rF . r r l I a t iOn  tO

20  desc r ibe  on l y  a i r  po l l u tan ts  sub jec t  t o  a

2L statutory or regufatory provis ion that

22  recn r i res  ac tua l  con t ro l  o f  em iss ions  o f  t ha t
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1 pol  lutanl-  .

2  Second ,  because  EPA 's  l ong -s tand ing

3  i n te rp re ta t i on  tha t  has  s tood  the  tes t  o f

4  t i m e  i s  a  n e r m i s s i b l c  n n e .  o i r r c n  f h e  c o n t e x t

5  o f  t he  s ta tu te  -Ln  wh ich  the  ph rase  sub jecL  Lo

6  reo r : l a f i on  annears  i n  t he  con tex t  o f  a

7 control fed technology requirement based on

8  bes t  ava i  l ab le  con t ro f  t echno logy .

J U D G E  R E I C H :  W h e n  y o u  s a y  i t ' s

10  pe rm iss i b l e ,  does  t haL  mean  t haL  you ' r e

11 suggest ing that there is more than one

l-2 possibfe interpret-at ion, and this is a case

13 of Chevron deference?

1 4 M R .  D O S T E R ;  I n  o n e  r e s p e c t ,  t h e r e

15  i s .  I n  an  o the r  respec t ,  t he re  i s  no t .

L6  F i r s t  and  fo remos t ,  Sec t i on  821  o f  t he  1990

L1 Cfean Air  Act amendments is not a part  of  the

18 Clean Air  Act,  our br ief  in fact  h/as mistaken

19 on that.  An error that I  woufd f ike to

20 correct for the record.

21 Sect ion 821 of  the '90 amendments

22 had not  been codi f ied in  the Cfean Ai r  Act .

(202) 464-2400
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T l -  ^ n n a ^ r q  a q  | - h a  n . J t e  t o  S e c t i o n  4 1 2  O f  t h e

C l e a n  A i r  A c t .  I t  w a s  n e v e r  c o d i f i e d .  S o  i n

t h a t  s e n s e ,  t h i s  i s  n o t  a  C h e v r o n  1 1  i s s u e .

Under the Act  - -  the Sect ion 821 moni tor ing

r e c l r r i r e m e n t  i s  n o f  r r n d e r  t h e  A c t .  A n d  t h a t ' S

On that  quest ion of  the meaning of

' ' s u b j e c t  t o  r e g u l a t i o n ,  "  o . r  t h e  t e r m

" r e . '  l a l - i o n "  r n | i  f  h i  n  t h . r I  n h r a s e .  I  c l o  h e l i e v e

that  th is  is  a Chevron I I  issue,  where there

may be more than one potent ia l

in terpretat ion.  However,  EPA'  s

i n f c y n r F f a t i n n  i e  a  n a r m i s s i h l e  o n c  a n d  4

reasonable one that  has ex is ted for  30 years

and is  suppor ted by many,  many instances of

A. ran . r /  n rp / -adpn  l -  n ra6 f  j g6 .

Ever s ince the 1978 ru lemakinq when

Adminis t rator  Cossel l  f i rs t  addressed th is

issue,  and issued the f i rs t  PSD regulat ions

af ter  the '77 amendments,  i t  was c lear ,  and

hrw the I  i  s l -  o f  r tcr l  l r r tants that  were - -  or  the

l i s f  o f  t h i n o s  t h a t  r ^ 7 e r F  c o v e r e d  L r w  f h e  B A C T
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15
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L7

18
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2L

a t  t h a t  t i m e ,  t h a t  i t  w a s  N A X  p o l l u t a n t s ,  i t

was NSPS pol lu tants and NISHAP pol futants or

T i t l e  I l  m o b i l e  s o u r c e  p o l - L u L a n t s .

There 's  never  been any quest ion

s ince t .hat  t ime that  that 's  what  regufataon

meant  in  the Agency 's  v iew,  and that  was a

r e a s o n a b l  e  i n t e r r ) r e f a t i o n .  I n  t h e  A l a b a m a

Power case,  the Cour. t  d id  not  consider  the

m , 6 c F  i  n n  l r a f  n r a  r r a r r  h c r e  f  o a d r z  T h e  i  s s r t e  i n

that case was whether a much narrower

inLe rp re ta t i on  advoca ted  by  the  - -  t he

industry pet i t ioners in that case shoufd have

been adopted by EpA.

In  tha t  case ,  t he  i ndus t r y

pet i t ioners advocated that subject to

regu la t i on  shou ld  be  I im i ted  to  on l y  two

poffutants,  PM and SO2, which were the only

pol lutants for which Congress had establ ished

PSD increments at  that t ime. So the court 's

dec i s ion  i n  t ha t  case  re jec ted  tha t

interpretat i ,on and uphefd the Administrator 's

1 A ? a  i n t a r n r a l - a F i  ^ h  T F  / l i A  h ^ F  ^ v h r h ^  ,,  I  L U-L{l  I . t()  L expdll(r on
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-L  the  Admin i sL raLo r ' s  i n te rp re ta t i on ,  as  the

?  P a l  i  I  i  n n a r c  a r r r r  r g  h r g a s .

Thouqh it manv have used somewhat

, 4  ^ - - ^ - - - i - , ^  r  - . . - , . - ^ ^  ^ 1 1  . i  F  , , ^ -  , i ^ . i - -I  e x p d n s ] v e  l d n g u d g e ,  d r r  r L  w d s  u o r r r g :  w a s

5  r f  f  i  r m i  n . r  t h p  i  n l -  a r n r a f  a t -  i  n n  a l -  l -  h a r -  L i m e

6 that Administ . rator Cossef l  had set forth in

7 t .he f inal  rufe under review, which was that

I  " s r r l - r i e r . f  f . )  rF . ru fa t i on ' '  r e fe r red  to

9 pol lutants that were subject to an actual

10 emission standard at  the t ime.

JUDGE STEIN :  Bu t  su re l v  vou ' re  no t

L2 suggest ing that Lhis Board, as the f inaf

13 decis ionmaker for the Agency, is const.rained

1 A  i -  -  ' . ' - , ,  + L - r  -  c . , r 1 r f  r n j . r h r  h a  i n  a! r r  q  w a J

15 Chevron I I  s i tuat ion?

11

16 M R .  D O S T E R :  N o .  N o ,  I ' m  n o t

I l  suggest ing that the --  you know, you are

18 reaching a f inal  decis ion on behalf  of  the

' l  g  A . ran . ' \ /  q . r  f  ha  r -nns  i  de  ra  t -  i  ons  f  o r  vOU a f  e

20  a l so  whe the r  i t ' s  an  app rop r ia te

2 1  i n f p r n y a F a f i n n  o r  a  r i  o h l -  i  n f e r n r e t a t i o n  f I O m

1 1  :  h ^ l i ^ 1 ,  d f  ^ n . l - - \ i n t -  H . i c t - ^ r \ r  h : q  q r r r r n c c i o dq  I J U r f L y  D L a l ' r ! 1 t r r \ / + r r u  4 s v  l u v l j L r L e v
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L7
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L9

20

2 ' )

t haL  Lha t  i s .  We ' ve  been  us ing  t h i s

i n F F r n l a f a f  i n n  f n r  q n m c  l - i m e  i r r n l r r d i n n  S I n c e

the 1990 amendments to  the Cfean Ai r  Act .

There is no indicat ion in the

l e o i s l a t - i r z c  h i q r . r a /  o n  t h e  _ 1 9 9 0  a m e n d m e n L

that  added Sect ion  821 o f  the  '90  amendments

f h^ | f hr= <r1.,nq^r< . 'f that amendment inLended

f o r  t h a L  L o  i n v o k e  N S R .  I n  f a c t ,  t h e y

c n a n i  f  i r r l 1 . ,  c r i r l  i n  r h a  l o n i c l : r . i r r a  h i c r. -  - . - . - : o ry

that i t  was not their  intent --  I  lv i l l  quote

from a statemenL of Congressman Cooper,  who

was one of the sponsors of that amendment on

May 17, 1990 --  said,  "My amendment would not

fo rce  any  reduc t i ons  r i gh t  now.  "  I t  was

c led r l y  no t  h i s  i n ten t  t o  i nvoke  the  sub jec t

to regulat ion phrase in the BACT def ini t ion.

JUDGE REICH: I  sa\,v the language,

but T know Ehat i t  said ' force any

reduct ions, "  which is suggest ive of  reducing

current emiss. ions from an exist ing faci l i ty.

Tha t ' s  a  l i t t l e  d i f f e ren t  i n  cha rac te r  t han

rea f f y  regu la t i ng  a  fac i l i t y  no t  ye t  bu i l t .

Beta Court Reporting
www. betareporting.com(202) 464-2400 (800) s22-2382



8 1

L2

14

15

L6

L7

18
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:l_ 1
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L9

20

2L

) )

S o  I ' m  n o t  s u r e  i f  t h a t  ] a n g u a g e  i s

c o m p e l l i n g .

MR.  DOSTER:  Maybe  no t  d i spos i t i ve ,

but the overall context of t.he amendment was

afso to ensure that our sources in the United

q F F f  F q  r , r a r a  i . \  . 1 . ' l  - t e ( f  i h  f  o r  a n v  r e d ] ] c f  i . o n s

t hd t  vJe re  made  as  a  resu l t  o f  regu la t i on  i n

the future. The context of  i t  was not wi th

I  h , .  ne renac t -  i  r r a  l - ha  i -  wF  wFrF  Fxnec f  i  n1 .1  f  he re

t o  be  regu laL ion  under  the  PSD p rog ram.

,JUDGE REICH : Uh-huh .

M R .  D O S T E R :  I t  w a s  i n  t h e  c o n t e x t

of  in  the-event  we were - -  enter ing in to an

internat ional  agreement that would caff  for

reduct ions in the future, that we woufd know

what our reduct ions were, whaL our basef ine

was in 1990, and that was the intent of  the

sponsors of the amendment at the time.

,JUDGE WOLQAST: Coufd you speak to

M r  N I i  I I a c '  h ^ i h l -  l - h r r -  i f  ( - n n a r a c e  h r r l

i n f  e n d e d  "  q r r h i c r - f  j -  n  r e . n r l  a t i  n n ' '  f  o  h e  m o r c .

narrowfy construed to onl-y incl-ude emission
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1  l im i ta t i ons ,  i t  cou ld  read i l y  have  sa id  tha t .

M R .  D o S T E R :  I L  c o u l d  h a v e  r e a d i l y

3  h a v e  d e f i n e d  t h e  t e r m  " r e g u l a t i o n .  "  I t  c o u l d

4 have adopted the Webster 's  DicL ionary

5 def in i t ion that  has been c i ted,  but  the

6  C o n g r e s s  d i d  n o t .  T  t h i n k  i f  y o u  - L o o k  a t

7  B l a c k ' s  L a w  D i c t i o n a r y ,  t h e  d e f i n i t i o n  o f

I  " regulat ion"  in  B. Iack 's  La\^ /  Dic t ionary Eighth

9  E d i l i o n  i s  t h e  a c t  o r  p r o c e s s  o f  c o n t r o - L l i n g

1  0  L r w  r r r  l e  o r  r e s i - r i c L  i O n ,

1 1  T h a t ' s  c o n s i s t e n t  v r i t h  t h e

1 2  i n t e r n r e t a i -  i  n n  ! f u 3 t  t h e  E P A  h a s  f o l l o w e d  f o r

13 the last  30 years.  So perhaps because

L4 Congress adopted no def in i t ion of  the term

1 5  r e g u l a t i o n ,  t h a t  i t  f e f t  i t  w a s  n o t  n e c e s s a r y

76 Lo speci fy  what  i t  meant  because under  the

17 Black 's  Law Di .c t ionary,  what  i t  meant  was

18 c lear .  And how i t  had been used ever  s ince

19 the 1977 amendments r r ras apparent .

S o  I  d o n ' t  t h i n k  i t  w a s  n e c e s s a r y

2L for --  regufat ion is not def ined any'where

22  e l se .  So  i t  wasn ' t  necessa ry  fo r  t he

20
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C . n . r r a q q  l -  . \  < n F . - i f  r r  d i t f , - r c n l -  l \ . '  . r r  l . r

e x p - L i c i t f y  s a y  t h a t  e m i s s i o n  - L i m - i t a L i o n s

w a s  - -

JUDGE WOLQAST: So are you sayrngf

t h a t  t h e r e ' s  n o  a m b i g u i t y  t o  t h e  p h r a s e

' ' s i i h - i e r - f  f  l - )  rF r r r ' l  ^ f  i  on "  ?

M R .  D O S T E R :  N o ,  I ' m  n o t ,  b e c a u s e

f  h e v ' r / p  c i  f  e . l  a n o f h e r  d i c t i o r a r r r  d e f i n i t i o n

tha t  tha f  l -  hF \ /  r ) r r rn . ) r t  to  have a  d i f fe ren t

m c e n i n c r  R r l f  T  l - h i n L  a n n r r r p q q ' q  i n f  a n j -  t h a t

i t  intended i t  to be consistent wi th EPA s

interpretat ion --  Congress did not change i t

in the 1990 amendments.  '  Congress did not.

i n fo rm EPA a f te r  13  yea rs  o f  h i s to ry

i n f e r n r e t i n c  t h e  f e r m  s r r h  i e r . f  f o  r e c l r l l a f l o n

and tlre rules that we had written that we

nr-a'r7r 'r7 !-. \  ' i  nf arrrrof 16.rrr l  ^ l-  i . \n l-  . \  .r ' \ \ror

monitor ing requirements.  I t  had an

opportunity to do trrat and did not do so.

JUDGE STEIN: Why does Congress

exclude I IAPS f rom being considered NSR

^ ^ l 1 , , { - - - r -  - ^ i - { -  ^ ^ a  A n ^  n n i h l -  f $ r ^  u z lp o - L - L u L d n L S ,  p o l n L  o n - .  - , . , ,  . . j r y
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I  d idr l '  L  they expand that  to  uncovel  CO2,  g iven

z  S e c t a o n  t J l  t  1

M R .  D O S T E R :  I  ' m  n o t  d i r e c t  - I y

4  fam i l i a r  w i th  the  exac t  reasons  why  Congress

5 excluded HAPS, but I  th ink i t  was just  an

6 administrat ive factor,  that in fact  HAPS had

7 been covered, but they had amended

8 Sect ion l -12 tn 1990 and created a new

9 framework for the MACT standard and the MACT

' 1  0  r e m l i r c m e n f  S n  T  u r o r r ' l d  s n e c i r l a f  e  t h a t  t h a t

11 was because i t  would be redundant to then

1 )  r o r r r r i  r c  R A ( r ' I  f ^ r  h > z : r z l n r r <  r i r  n a l  l r- - J t a n f s ,

1  ?  h a r a r r q o  ' | -  h a v  h r , - ]  ^ ^ F  - l a l  i  ^ 1 ^ ^ . l  -  . t - ^ ^ L h ^ l  ^ d fL r r L y  r r u u  c r  u  s L r r r r v  r  u 9 y

L4 mandate in the 1990 amendments that did not

15  ex i s f  n r i n r  f o  t he  -1990  amendmen ts .

16 P.r.io.r to the 1990 amendments, IIAPS

17 were addressed under a r isk-based framework

18 which had been unsuccessful  and had taken a

19  g rea t  dea l  o f  L ime .  So  T  wou ld  su rm ise ,

20  though  f  haven ' t  seen  the  spec i f i c

21- legis-Lat ive hist .ory,  that i ts inLent.  was

22 to avoid the redundancy between BACT and

(202) 464-2400
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8

9

MAf 'T  Sn r r r r  . zn r r  hed  A  q , -aona l  na r f  f a  vo l l f

, IUDGE STEIN:  The second par t  o f

f h , r f  w a s  f  h a l  r r i r r o n  f  h a f  i n  1 9 9 0  t h e v  w e r e

o v n l r r r l i n n  :  n a r r : i r  1 1  ^ ^ -  ^ F  - ^ 1 1 . . F - - t s -  - 't r _ L d s s  o r  p o - t  r u L d n L S  f r o m

regulat ion as NSR pol lutants --

MR. DOSTER: I  woufd --

JUDGE STEIN: At the same time that

fhew --  \ /or r  knn\^r  nrr l  f1  Sect ion 821 as a

n r . t f e  f h a f  f h e w  e w r - l  r r d e  C O 2  f r o m

regufat ion - -  f rom the NSR

MR. DOSTER: The same rat ional -e

that  T surmise wouldn ' t  ex isE then,  that

there woufdn ' t  be redundancy wi th the MACT

r c r r r l i  r aman l -  , ' i  f  h  f  ha  r -6^hn^  I  nn r r -hacod

r F . r r r i  r e m a n f  f  n r  f - n 2  R l l f  t h e r e  w a s  - -  v O U

know, there's no indicat ion of  an intent by

Congress at  that  L ime Lo have in  facL

contemplated thaL CO2 woufd immediate ly  be

r - n r re red  h \ /  f ha  pqT )  n r r \ . r l . :m  :<  a  roc r r ' l  l _  n f  t he

Sect ion 821 addit ion to the 1990 amendments.

So  we  don ' t  r ea l l y  have  any  - -  we

10

r2

I J

L4

15

l o

t7

18

19

20
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t have no clear indicat ion that that was an

2 fact  their  intent.  We have an amendment in

3 1990 that was not updat ing the Clean Air  Act

4  i t se l f  - -  no t  cod i f i ed  i n  t he  Ac t .  t ha t

5  fo ]1owed  the  o r i g ina f  de f i n i t i on ,  t he

6  o r i g ina l  -Language  "sub jec t  t o  regu fa t i on ,

7 under the Act"  was issued in 191'7.  I t  was

R nassed hrz  Cnnr r regg in  1 ,977 .

There was no ind icat ion of  an

1 0  i n t e c r r a f  i o n  i n  f h a f  r - r r n r t r . F q q  I ^ r F  q  r l u L

1 1  a m e n d i n c r  s e . t i . n  1 6 5  i n  t h e  1 9 9 0  a m e n d m e n t s .

!2  So i f  they had in tended for  CO2 to have been

13 covered fher . '  eoufd have amended Sect ion 165'

1 4  a t  t h a L  L i m e ,  r a t h e r  t h a n  w r i t i n g  a  p r o v i s i o n

1 5  t h a t  d i d n ' t  e v e n  q e t  c o d i f i e d  i n  t h €  A c t

1 5  i t s e l f .

L7 ,JUDGE STEIN: So in your v iew,

1 8  w h a f ' s  i h e  s i o n i f i c a n c e  o f  t h e  f a c t  t h a t  i t

19 wasn'  t  u l t imate ly  codi f ied?

20 MR. DOSTER: I  t .h ink i t  ref lecLs

2L somewhere in the history an intent to be very

22 cfear t .hat th is was not a requlated
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1  n o l  I  t a n l -  .  T f  c - : - -  - -  
" n d e d  

t oL c r - r I r  r Y

?  h e  i n c r r r n n r r f e d  i n F n  t h a  N r q P  n y . r . r r ^ m ,  A n c l  l d e

3 have researched the issue and tr ied to f igure

4  ou t  t he  o r i g ins  o f  t ha t .  And  these  th ings

5 are apparent ly done through a committee of

6 people that consider i t ,  and they didn' t  deem

7  i t  t o  be  su f f i c i en t l y  r e l a ted  t o  any

I  n ro r r i  s i on  o f  t he  AcL  i t se l f  t o  be  cod i f i ed .

JUDGE REICH: So bas. ical fv vou are

10 saying that i t  could not be covered by

11  Sec t i on  522 I  B  (50 )  ( i v )  ,  because  tha t  says

L2 that any pol lutant that otherwise is subject

l j  l - . )  r r .nr l  af  i  on rr4f lg1 the Act --  and this is

L4 not subject to regulat ion under the Act,

1q l ' r c r - : r r<c  rh : t -  n r6y js ion  is  no t .  cod i f  ied .

I O

L7

M D  r ' \ n Q r F l i D .  D ; ^ l - 1 f

JUDGE REICH: Can f  ask about

18  someth ing  a  l i t t f e  b i t  d i f f e ren t  j us t  f o r

L9  c la r i f i ca t i on?  In  you r  b r i e f ,  on  page  5 ,

) n  u r h o n  r r a r r r r A  l -  r ' l l z i n a  = l - . a r r r  f h a  ? f l O ?

2L rulemaking, and the l ist  that I  referred to

22 earf ier that l is ted currenLly regu. l -ated

Beta Court Reporting
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1

2

3

A

5

6

1

8

9

10

11

13

14

15

16

T ]

1-8

L9

20

a ' )

po-Llut  anls but did not inc-Iude CO2 ,  you say a

List  that did not include CO2, even though

EPA guidance existed at l-hat time that

considered CO2 to be an air  pol lutant,  you

don ' t  re fe rence  wha t  t ha t  gu idance  was .

Was that the Cannon Memo?

MR.  DOSTER:  Cor rec t .  Yes ,  i L  was

the Cannon Memo from 1998, which was

b . a s i  r - a  l  I  \ /  f  h F  i  n i F r n r e L a L i O n  t h a t  t h e

Cour t  u l t ima te l y  adop ted .  And  aL  thaL

i t  - -  General  Counsel Cannon, in that

a  l  c / ' i  c F ^ , -  a d  r r a r r r  n  l  a r r ' l  r r  r h = f  a n ?  u , ^ c

1 6 ^ , r ' l  ^ t - 6 A  ^ ^ l  I r r t - i h i

Supreme

t ime ,

memo,

not a

And f  would l ike to read a quote

from ttrat memo that I think is very

instruct ive in terms of EPA's history on this

issue. The general  counsel stated, "EPA has

a legal  obl igat ion to regulate CO2 and other

greenhouse gases as pol futants under the

Cfean  A i r  Ac t . "  So r ry ,  t h i s  i s  t he  wrong :

r r r r i  t e  D i  f f c r e n f  - -  d i f f e r e n t  o n e ,  T h a t ' s

the one that Mr.  Rusself  read ear l ier .
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10

L J

11

12

14

15

L6

t7

18

L9

20

2L

22

I f  I  cou ]d  - -  'EPA 's  regu fa to ry

authority under the Clean Air Act. extends to

air  pol lutants which as discussed above are

defined broadly under the Act and include

SO2, not CO2 and Mercury emit ted into the

ambienL air .  EPA has in fact  a-Lready

r a . r r r l ^ | - a d  a e n h  n f  l - h e S e  S U b S L a n C e S  U n d e l  t h e

A c t .  w i t h  i h e  e r < c e n l i o n  o f  C O 2 .  W h i l e  C O 2

emiss ions  are  w i th in  the  scope o f  the  EPA's

- a r r l -  h n r i  f r r  l - ^  ? A d r r ' l  a F 6  t - h a  r d m i r i < l - r r j - ^ r  L - -
r u j  u v  ! v 9 u r q u u ,

made no deEerminat ion to date to exercise

tha t  au tho r i t y  under  the  spec i f i c  c r i t e r i a

provided under any provis ion of  the Act."

. IUDGE REICH: And as far as you

understand i t  as of  the day of  promufgat ion

o f  t he  2002  Federa l  Reg is te r  No t i ce  o f  t h i s ,

t ha t  was  s t i l - L  EPA 's  i n te rp re ta t i on .

MR. DOSTER: The Fabricant memo

that changed that interpretat ion was in 1993

, fUDGE STEIN:  In  2003 .

M R .  D O S T E R :  I ' m  s o r r y .  2 0 0 3

JUDGE REICI I :  2003
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1

2

3

4

5

6

7

I

9

10

11

L2

.l-J

15

L O

L ' l

18

19

20

2L

MR. DOSTER: Thanks.  So i t  - -

JUDGE REICH: T 'm assuming there

w a s  a  n e r i  n d  o f  e r r o l  u t i o n  b e f o r e  t h e

Fabr icant  memo was acLuaf ly  issued,  and f

just  want  conf i rmat ion and your  understanding

t h a t  a s  o f  D e c e m b e r  2 L ,  2 0 0 2 ,  t h a t  w a s  s t i l 1

f h e  o n e r a  f  i  \ / a  i  n l - p r n r e t a t i o n .

MR. DOSTER; As far  as the Of f ice

of  General  Counsel  was concerned,  that  is  my

1 r n . l a r c l -  r h z l  i  h d

,fUDGE STEIN: I wanted to ask you a

quesLion about Lhe 2002 amendments.

I f l i no i s .  as  1 ' ve  men t ioned  be fo re ,  made  an

a - rgumen t  t ha t  5221(50 )  ( i v )  shou ld  be

i  n f e r n r e t e d  r s s c n f i : l  l . '  h 5 v r ^ r , ? l r r  ^ -  i -  l h er r s !  !  v Y v  r l

l i qh t  o f  Lhe  f ac t  t ha t  ( i ) ,  ( i i ) ,  and  ( i i . i )

a r a  f : i r l r r  c n o r i  F i n r l  l r r  r l a F i n o r l  t o r n <

W h ; t ' s  r h e  A o e n . \ , r ' s  v i e w ?

MR. DOSTER: We agree wi th that

' i  n f  er r l re f  a t  i  on That  is  consis tent  wi th  what

we have a- lways done h isEor ica l ly .  Tf  we read

q r r h ' i a r - t -  t -  . \  r . F r r r r l : r i  n n  d i  f  f  e r e n f  l w  a f  f  h F  t i m e
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1

2

3

4

5

6

7

8

9

10

t-1

12

13

L4

15

1_6

T1

18

19

20

27

22

we had adopted it, we presumably woufd Lrave

done what Pet i t ioners are advocat ing here

today. We understood subject to regufat lon

in the context wi th that l is t ,  We understood

i  t  t o  b e  c o r r e r i n o  f  h i n n s  f h a t -  u r e r e  I  i k p  L h e

f h  i  n o s  f  h , a t  a r F  a l r e ' r d v  i n  t h a t  l i s f  .  f h a t

were  po l fu tan ts ,  t ha t  were  sub jec t  t o  a

s n e c i  f  i  r -  r e m l i r p m a n f  f o r  c o n t r o L

JUDGE STEIN:  Can you ident i fy  for

me any pol lu tants that  are not  covered in

( i ) ,  ( i i )  o r  ( i i i )  t h a t  a r e  c o v e r e d  b y  ( i v ) ?

MR. DOSTER: Yes.  But  they are

c o v e r e d  i n  t h e  s e n s e  t h a t  t h e y  m i g h t  - -  w e l f ,

o k a w .  T  - -  T  r r n c j e r s t a n d  w o r : r  o r r e s f  i o n -  I

was th ink ing i t  was a d i f ferent  one.

,JUDGE STEIN: Ansv/er that one , too .

MR. DOSTER: what I thouqht you

w e r e  a s k i n d  i s  l - h a f  t h e r e  a r e  o t h e f

pol lu tants that  are current ly  unregulated

f  h . a j -  e r a  n n j -  q r r l - r i o a l -  r -  n  r a a r r l . a t -  i  n n

Pol lu tants l ike I IAPS that  we de- l is ted,  and

f h i  n o s  o f  f h . l -  n a t - r r r - F  T h e  s n e r : i  f  i c  o D e s t i o n

(202) 464-2400
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1

2

3

4

5

6

7

8

9

10

11

L2

13

L4

l_5

L6

I7

18

' i q

20

2L

) )

of are there any pol lutants on that 1ist ,  let

me  see  i f  I  can  l ook  a t  t he  f i s t  i t se f f  rn

ou r  2002  ru le  and  see  i f  I  can  i den t i f y  one

o f  t hose  tha t  wou ld  f i t  i n  t ha t  ca tego ry .

Actuaffy,  I  don' t  th ink I  can even

d r t  f h e f  h r r  I n n k i n . '  ^ L  t h e  f i s t .  I ' m  n o t

fami l iar  wi th  af f  the deta i ls  of  the NSPS,

and which var ious prov is ions that  those come

f r o m .  S o  I  d o n ' t  - -

,fUDGE STEIN: But nothing leaps out

t o  m i n d  o f  s o m e t h i n g  t h a t  i s n ' t  o n  ( i ) ,  ( i i )

o r  { i i i )  t h a t  f i t s  i n t o  t h i s  c a t c h a l f ,

however broad or narrow?

MR. DOSTER: Nothing immediately

comes to mind. I  th ink one thing that is

notable is that the catchal l ,  the l ist  that

was promulgated does not include Ti t fe I I ,

pol lutants covered by Ti t le f I  nobi fe

sources, Lhough in 1978, the Administrator

recognized those as potenLial  --  as an area

tha t  wou fd  be  sub jec t  t o  regu laL ion .  So  the

2OO2 did not enumerate the Ti t le I I

(202) 464-2400
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1  n a l  l r r t - i h 1 - c  C ^  F L ' - { -  . i -  ^  ^ ^ r - ^ n F i  - l  ^ 5 F a ^ ^ ? r tr  P U r  r  r >  q  f r u ' . - s ' r  L  L a f ,  L a L s g u ! - } '  ,

2 to the ext .ent  there was a pol lu tant  that

3 woufd be covered under  T i t le  t I  that  is  not .

4 cowered under  T i t le  I  an! .where.  But  I  don ' t

5  k n o w .  T  c a n ' L  i d e n t i f y  o n e  o f  L h e s e .

JUDGE WOLQAST: What would you

7  po in t  us  to  as  the  Agency ' s  mos t  c lea r

I  i  n f  e r n r F l - a f  i r r n  o f  q r r h i e r - f  t n  r e r r r r ' l  a t i  o n ?

MR. DOSTER: The c learest

' 1  0  i n f e rn re fa f i nn  -  i n  t e rms  o f  t h i s

11 interpretat ion is what we stated in our

12  papers  i s  Eha t  i t  r e fe rs  to  someth ing  Lha t  i s

1 3  s t t l r i e r . i -  i r r  - -  . a r - f  u ^ l  l v  s r ) h - i  F . t  l -  n  a r l

L4  emiss ions  l i r n i t a t i on .

15 JUDGE WOLQAST: Other than your

1 6  a r d l m 6 n l -  f  h 6  -

1_1

18

I9

MR.  DOSTER:  A re  you  - -

,JUDGE WOLQAST: A past Agency --

MR. DOSTER: Are you reaf ly asking

20  wha t  i s  ou r  s ta tu to ry  - -  wha t  i s  ou r

) . 1  i n t -  c r n r p i ^ l - i  ^ n  ^ q  i - ^  u r h r r  i r r c  ^  r a ^ c ^ - ^ L I ^J J  L U  W ] I f

22 JUDGE WOLQAST: Eit,heT --
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MR. DOSTER: Interpretat ion --

JUDGE WOLQAST: Statutory or

3  reguLa to ry  i n te rp re ta t i on  o f  522 I ,  a  pas t

4  c lea r  s taLemen t  o f  t he  Agency  i n te rp re ts

5  s r : b - i  e r :  f  f n  r e r r r r l a t i O n s .

MR. DOSTER: In terms of a s ingle

7 int .erpretat  i  on, the cfearest statement with

R  r F s n o r - f  j - n  f h a  i s s r r c  l " r c f  o r c  w o r r  i s  f f o m  t h eL v ! v  Y v u  r J  r

q  l g q l  W e . r m , a n  m e m o .  w h e r e  t h e  s n p . i f i c  i s s u e  o f

10 Sect ion 821" of  the 1990 amendments was

11 addressed in the context of  the quest ion of

L2  wha t  does  "sub jec t  t o  regu la t i on "  mean .

-LJ JUDGE WOLGAST: f did want to ask

14  you  abou t  t haL ,  because  l 'm  wonder ing ,  wha t ' s

1 5  f h c  r z i f e l  i f \ /  ^ f  l - h a  l ^ t 6 . ' m ^ n  m a m , 1

L6 pos t -Mas sachuset  t  s  ? And I  ask that  because

1'l while I understand the logic of the Wegiman

1  R  t h a  n r a m  i  - ^  ^ +  F l . ^  - n -  1  .  ' ^  i  ^  . . ' -- -  - . . . r i€  or  Lne ar la-Lys-LS was a more

1 9  n a r r o w  i n f e r n r e l - a L i o n  o f  E h e  t e r m

2 0  " p o l f u t a n t .  "

21 MR. DOSTER: There were two

' ) '  * - ^ * : - ^ -  e n : l r r q i q  a l n F  r ^ r a <  g l 2 !  d g g gv ! s  f - s -  u r r s r j  5 r s
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1

2

3

4

5

6

'l

8

9

1_0

11

t-2
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L 4

l - l

L6
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fhe  fe rm "a i r  no l  I r r f  an t "  mean  in  Lhe  con tex t

o f  T iL fe  V ,  and  tha t  i n te rp re ta t i on  was  i t

means  a  po f l u tan t  sub jec t  t o  regu fa t i on .  Bu t

the  second  p remise  i s  wha t  i s  a  "po l l u tan t

s t t h i e r - f  i . l  r F . r r r ' l a f  i n n . '  A n d  o n  t h e  f  i r s L

prem. i se ,  we ' ve  s ta ted  i n  ou r  b r i e f  - -  and

agree that Lhe Supreme Court  decis ion no

longer makes that.  premise viable,  that the

. l . a A < ^ n i  h d  ^ F  1 -  h : 1 -  1 , . - -  i  - -  I  l . 'r r o - ' L c r r r y

overruled by the Supreme Court  decis ion, but-

o n  l - h e  s e r - o n d  n r e m  i  q o  u r h a l  " d o c q  c r r h  i e . l -  t o

regulat ion"  mean,  the Supreme Court  decis ion

h a s  n o L  a d d r e s s e d  t h a t  i s s u e .

A n d  f h p  A . r e n . \ / ' s  i n t e r n r e t a t i  n n

remains consistent wi th what i t  was in that

memo,  and  has  been  fo r  t he  
' l as t  

30  yea rs ,

i  n r -  l r : d  i  no  17  s  i  ncF  f  he  1990  amendrnen ts .

,JUDGE STEIN: How does the Wegnan

memo di f fer f rom the statement in the 2002

preambular text .? f  mean, you've obviously

pointed to the Wegman memo rather than the --

MR. DOSTER: f t  d i f fers because i t

Beta Court Reporting
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i  s  a  qner-  i  f  i  r -  r -nns i  deraL- ion of  the issue

z a  i  c o d  L \ r r  D a l -  i  r -  i  ^ - - -  ^ f  I  h 6  r r d , r m 6 n 1 -  t  1 . 1 ^  |

Sect ion 821 of the 1990 amendments has

s ign i f  i cance  i n  t h i s  j s sue .  I n  t he  2002

rulemaking, we did not get a cornment -- even

i L r n r r n h  r - h i c  i  a l a r r ' l r r  a c n a r f r i n : h l o

t h i s  i ssue  was  asce r ta inab le  s ince  1990 ,

In  1996 ,  EPA pub-L i shed  a  l i s t  i n

F h a  n r n n n q :  I  n f  t h n q o  n n l  l r r f  a n F q  t h : t  i F

thought were regufated. We received no

comment in that rulemaking thaL CO2 shoufd be

on that l is t .  Or at  feast the f inal  preamble

shows no indicat ion of  that.  cof l rment.  I

haven' t  scoured the record, but the f inal

preamble shows no indicat ion --  conment or

pu t  t he  i ssue  o f  Sec t i on  821  d i rec t l y  t o  t he

agency,

And  so  we  f i s ted  those  po l l u tan ts

that were understood to be regulated at  that

t ime .  Bu t  i t ' s  a  de f i n i t i ve  f i s t ,  as  Judge

p o i n h  n n i n t o A  o : z l i a r  l - L 6  h z 6 € : f ^ r r r  l : r r-  - - .  Juage

on that  page of  the 2002 ru lemaking l is ts  af f
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o f  f h e  r ) . l  l r r l - a n f  s  f h a t  E P A  c o n s i d e r e d  t o  b e

s r r h i c . f  i .  r F n r r l a F  i n l  a t  t h e  t i m e .  S o  i L  i s

c e r t - a i n l w  n c r l -  - -  f h e r e ' s  n o t  a n  a f f i r m a t i v e

answer to the issue raised here by the Board,

h l r t  i | ' s  . l c , i r ' l r z  a  r e c n o n i  I i o n  t h a f  f h e r e ' S

no  regu la t i on  i n  p lace  under  ou r  p reva i l i ng

i n r a r n r a l - F l - i n n  n F  ' r c r r h i a - f  r - ^  r a d r r ' l  ^ f  i  ^ n t '

t h a t  w o u l d  m a k e  C O 2  a n  N S R  p o l l u t a n t .

, fUDGE STEIN:  I  asked a quest ion I

bef ieve to our  - -  I  had a co l loquy wi th

Mr.  Russel l  about  the pract ica l  consequences

. 1 f  l -  r o , a l -  i n d  r - n ,  A c  :  n n l  l  , f  a n l -  . \ r  t - h a

regu la to ry  - -  and  T 'd  be  i n te res ted  i n  t he

Agency ' s  v iews  on  the  ma t te r  - -  v i ew  o f  t he

matLe r .  I n  t e rms  o f  pe rm i t t i ng ,  wha t  i n

n r a c t i . a l  F o r m q  j - h ^ l -  w o u f d  m e a n .  A n d

ce rLa in l y  i n  t he  - -  we l f ,  i n  t he  ac id  ra in

con tex t  i n  pa r t i cu la r .

MR. DOSTER: The pract i  ca-L

consequences i f  th is board were to determine

JUDGE STEIN:  Right ,  yeah,  in  oLher

Beta Court Reporting
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words --

MR.  DOSTER:  I t  i s  sub jec t  t o

r a d , r  l  r i i  ^ n  h ^ v 7 ?

,fUDGE STEIN: More f rom a

p e r m i t t . i n g  a g e n c y ' s  p e r s p e c t i v e .  I  m e a n ,

what  i t  would mean for  Ehe regions or  for

q l - F j -  p  n F r m i  i f  i n c r  : r r e n - i o <  i f  I  h a \ r  i ^ r a r . a

s r r d d e n l w .  i  n  t - h c  ^ h q { 5 n c e  o f  f  r r r F h e r  o r r i  c l a n c e

from the Agency,  Lo have to grapple wi th what

that  means in  the contexL of  the ind iv iduaf

/ i a n ^ r l - h a h t  T  1 - h i  n l z

MR. DOSTER: We are current ly

i n  - -  I 'm  no t  su re  I 'm  the  bes t  pe rson  to

speak to this issue. We have a number of

q l - . a t t  i n  t - h a  A d a h ^ 1 r  l -  l - \ . f  r y a  . r r r r a h l -  l l r  \ r .. -=ry

act ively studying those issues r ight now, and

are consider ing a number of  the impl icat ions

of what they would be. There are issues with

r,that the significance rate \^rould be and how

we woufd determine tlre number of sources -

There are issues with what would BACT

be  - -  t he re ' s  no  v iab le  seques t ra t i on

Beta Court Repofting
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tectrnof ogy at this moment, so what \^/ouf d BACT

be, even i f  we could capture CO2, as we migihL

r ^ ' i l -  h  F h a  n a r t -  i n r r I > r  f r a i  I i t - r z  > t -  i q q r r o  h o r- -  - - - i e ,

an  IGCC fac i l i t y ,  wha t  wou ld  we  do  w i th  i t ?

How wou ld  - -  where  wou fd  we  pu t  i t ?

S F . r r r p q l - r F f  i o n  h a S  n o t  b e e n

establ ished yet as a technology, so those

quest ions are under revie\^r ,  and I  don' t  know

t h a t  I  ' m  a t -  I  i L r e r j - r r  n r  h e r z e  l -  h c  c r r n c r f  i  s p  1 6

r e a l  I  v  d i  s r - r t s s  f  h e m  i n  m r r r a  d a n f  h  h r r f  r r g g

know, we do bef ieve there wi l l  be many

s i c rn i f  i can t  imn l  i r - : r i 6ns  i f  - -  and  sudden  and

drast ic i f  th is Lroard were to agree with the

Pe t i t i one rs .

JUDGE REICH: Thank you,

Mr .  Dos te r .

Mr .  N i l l es ,  you  have  10  m inu tes  fo r

rebu t ta f .

MR. NILLES: Thank you, Your Honor.

A couple of  quick points.  As we faid out,  we

bel" ieve this is a very simpfe quest ion of

statut .ory interpretat ion, control led, i f  you

Beta Court Reporting
wvwv. betarepoft ing.com(202) 464-2400 (800) s22-2382



100

1 wi l f ,  by the f ramework la id  in  Chevron

2  S t e p  T .  A s  a n  a - L t e r n a t i v e  - -  a n d  L h i s  g o e s

?  F n  \ r . \ 1 r r  r 1 ^ i n l -  . T r r d d a  t i 7 ^ l d r < | -  l - h a  A .-  . Jency

4  a r c r r r e s  i f s  r m l - r ' i  o r r  i f  w  A m t r i o r r i I r z .  f h e i r

5 interpretat ion has to be reasonable;  cannoL

6  L r a  , a  r l - r  i  t -  r : r r r  . a n r t  n r n r i  n . i  n r r q  . n h o r o  . i _  _ l - ^ 1 , ,q l l t L t s l l  s r r u  L s P '  r 5  -  l r t t l r f  y

' 1  n o  A . r e n . v  p x n l : n a f  i  o n  a n r n r h e r e  i  n  f  h e  f  e c o r d

8 that lays out in any meaningfuf language an

9 ana l  ws i  s hnrnr r in rrnrr rral- f  r . \m t hc vrnrd

10  " regu la t i on "  - -  and  Mr .  Dos te r  t a f ked  abou t

11  regu la t i on  mus t  mean  someLh ing  e fse .

L2 Wel1, Congress used Lhe word

' 1  1  " r a d r r l a l - i n n "  i n  1 6 5 .  i f  r r s e c l  " r e c n r l  a t i O n "  i n

L4  821 ,  t he re ' s  no  . i nd i ca t i on  o f  i t  us ing

15  d i f f e ren t  Le rms ,  and  i f  means  regu la t i on  i n

1 6  o n c  n l a r e  f  h e r c ' q  : r r : i n  n n  i n d i r ' : l - i n n  l - h a r z

L ' /  m e a n t  o t h e n d i s e .  T h e  A g e n c y  d o e s n ' t  e x p l a i n

18 t tow do wou . te i  f rom the def in i t ion of

L9 regulat ion as i t  is  used in  both the PSD

20 program and the def in i t ion of  BACT, to

2L meaning something equiva lent  to  emissron

22 contro l  or  emiss ion standard.
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The Wegman memo, as you point  out,

has been --  the centraf  core of  that memo was

f n q e p d  ^ r r t -  h \ r  f h a  q r r n r F m F  ( - ^ t t r f  i n  t e r m s  o f

r " r h a l -  i  l l r r l -  a n l -  ^ - ^ l  - ^ a i ^  r L a r -  h ^ rA n C  d g c t L I l ,  L I I d L  t l l e l n o

I r t e q  n . 1 l  . r a l - l -  i  h d  r l -  l - h o  - ^ r a  m r , 5 q t  i n n  i n

' I  
- , . i  - -  - , t { -  r h . r  - ^ - r ' r \ r  n r r c i  r a  l - h a  l F n d l l a d o  . \ Ff q ) f r r v  r c d _ L _ L l /  ! , u ! r f " 9  u r r L  r u r r l j u u v L  u !

the sLatute or the regulat ions, and answeringi

i - h a  n l o q f  i n n  h n u r  d n a <  ^ r a  i n t 6 r n r e i -

r a n l r  l a l -  i  ^ h  r t -  t - h a  a h / l  ^ €  F l a -  n r a z  { - ^  h ^ r nl L v u r u L r v r r  L - r r s  u d y

someth ing  fess  than  tha t  Le - rm i s  used  i n

a a n  a r r ' l  n r r ' l : n n a

That  memo was deal ing wi th T i t le  V,

I t  d o e s n ' t  m e n t i o n  t t r e  l a n g u a g e  i n  1 5 5 ,  i t

r ] n e c n ' t -  o v n l : i n  h n u  f h a  A d a h - 1 r  i q  d a l - l -  i n n  t - n

i ts  conclus ion that  i t  enunciates today that

somehow carbon d i -ox ide is  not  a pol lu tant

' ' s u b j e c t  L o  r e g u f a t i o n .  ' '  S o  a t  a  m i n i m u m ,  i f

the Board determines that  th is  is  nob a

st ra ight  quest ion of  s tatutory

interpretat ion,  at  a  min imum, we reconrmend

that the Board remandate that decision back

to the Agency and ask for  an eq)-Lanat ion in

Beta Couft Reporting
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l i q h t  o f  M a s s .  v .  E P A ,  i n  l i q h t  o f  a  l a c k  o f

a record demonstrat ing how i t  reached Lhis

' l ^ - -  
|  - - - - 1 , , - j - -  - - - l  n r a r r i r . l o  l - h a  ^ n n / - r r j - r r h j  F t ,rq ! ,d f  L rJ r rL  d . r r \ t r  I / r  v  !

for  publ ic cornnent to have a ful I  record on

which this board coufd make a more reasoned

dec is ion .

A  coup .Le  o the r  qu  i ck  po in t s .

Mr.  Russel l  referred to our conments in

n 6 c 6 z a l -  l - h o  h n n : n z r  i  
" \  

h r ^ i a . i '  l h ^ t  i <

pending before th is  board.  In  our  cof l rments,

h e  f a i l F d  f . l  d .  t . ]  f h e  n e x t  s e n t e n c e  w h e r e  w e

I a v  r r n f  v e s  i h a  S r r n r e m e  C o r r r f  d i d  i n  f a c t

have th is  case on rev iew,  but  we go on to say

at  a min imum, EPA should consider  CO2 in the

BACT analys is  and then go on to ta lk  about

' '  as an unregulated pol lu tant .  "

So back when we f i fed these

comments in Deseret,  we were again f fagqing

l -  l . r a  c r r n r o m a  a ^ r r r l -  m i a r l - \ 6  r - L i  - ^  t h i  c  i  c c r r ,- - - r -  , - - * f  u p ,

but  Lhe f ramework that  was in  p lace back

before the Supreme Court  ru f ing was that  i t

was an unregulated pof futant .

(202) 464-2400
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And  one  f i na l  po in t  on  the  2002

preamble that we talked about that the Board

h a s  a s k e d  r r r r e s f  i  o n c  a b o u L .  E P A  d o e s  l i s t  t h e

p o l L u t a n t s  i n  t h e  F e d e r a l  R e g i s t e r  n o t i c e

that  are in  iLs v iew subject  to  PSD, but  at

f h a t  n n i n f  f h a  A . r F n . - v  w a s  o f  f h e  r r i  e w .  a S  i t

enunciated a few months la ter  in  the

F a b r i c a n l  m e m o ,  C O 2  w a s  n o L  a  p o f l u t a n t .

JUDGE REICH:  So  you ' re  bas i ca f f y

saying that notwithstanding Lhe

representat ion frorn Mr,  Doster that as of

that date,  even though the only publ ished

guidance was the Cannon memo, that the Agency

had  a l ready  changed  iLs  i n te rp re ta t i on?

MR. NILLES: There had obviously

been a very strongi  s ig,nal  f rom the

admin i s t ra t i on  tha t  i L  was  tak ing  a  ve ry

di f ferent tack on carbon dioxide, and that

was manifested months later wi th Lhe

Fabricant memo .

JUDGE REICH: Is there something on

or  before that  date that  documents where Lhe

Beta Court Reporting
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A d a h ^ , , ' ^  ^ , - ^ 1 , , { - i ^ -  i h  l - h i h k i n n  s r a q ?d v q r r L y  r  ' r  L r r r r r r : r r r l j  v v q ! .

MR. NILLES: We do not have access

to those internal  def iberat ions. No, Your

Honor .

JUDGE RETCH: Okay.

,JUDGE STEIN: Ts there any dispute

t le l -ween f  he r )ar t  i  eq tLrat  once the Ti t fe  I I

regufat ions come down,  which I  be l ieve the

adminis t rator  has ind icated would come down

' in  December of  '08 that  at  that  t ime there

would be no d isagreement  that  CO2 would at

l -  h . a | -  r i m a  l - ' o  r  r o c r r ' 1  r t -  a . l  h ^ l  l r r t -  > h t -  
"  

T  m .-  -  - . . : an ,

I  rea l i ze  |m  ask ing  you  a  ques t i on  tha t  T

know rnay go beyond your capaciLy to answer,

MR.  N ILLES :  I t ' s  ce r t a i n l y  beyond

my capaci ty because I  can' t  speak for the

A.rFn. -1 /  n r r r  \ r i  a r , r  . \ f  Lha t  wou l -d  o f  course  be

^ n . r f  h A Z  t - r i , d d ^ r  r n r t  r r a r r  h a ^ r / l  M r  n ^ < l - a 1- . -  r  say

f ha f  maw - -  t ha t  f o t t r f h  .A l -F . rn r v  t h ,a j -  1 / . . ' r - r

r o f  o r r o d  t n  . T t , / { d a  c f  6  i  i  n r l a a d  n i  a l- - - , <  up

T i t l e  I f ,  bu t  f  d idn ' t  ge t  an  unequ ivoca f
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sense f rom what  he was saying tLrat  that  was

f  h e  A c l e n . v ' s  f  i  n . r  I  c l e t e r m i n a t i o n  o f  L h  i s

p o i n t .

, fUDGE STEIN:  But  assuming that 's

f  h p  . - a s F .  i  q n ' f  $ ? h A f  \ ^ r F r r a  d a a l  i  n n  r ^ r ' i  t  h  h e r e

' i  <  q . r r f  t f  a  t  i  m i  n a  a r r o q t -  i  n n "  T n  ^ l  h o r

u r n r r ' l e  t r 6 ' r z 6  ^ ^ f  i  ^ r f  6 ^ ^ r r r  ^ €  f  : - i  l i f  i - -w s  v s  v v L  o  u o L s Y v r y

t ha t  a re  so r t  o f  i n  t h i s  i n te r im  pe r iod  p r i o r

to the t ime at which those regufat ions come

down.  And  I 'm  no t  say ing  tha t  t he

environmental  consequences may not be

i n c i n n i  f  i n > n r -  i h  t L ' r f  i n l -  a r i m  n o r i  a r ]  l . \ r r  l -

F rom a  ne rm i  l -  |  i  n r r  nc rsne r - t  i  r za  .  hnw  dn  wo r l

respond 1-o the arguments t-hat have been made

about the pract icaf i ty of  permit t . ing these

individual  faci f i t ies . in the absence of

guidanc e ?

MR.  N ILLES:  Le t  me  jus t  t ouch  on

the environmental  s igni f icance. Two of these

power planCs proposed in the Midwest are

ecnr irral  ent f  o ^ l  l  l -he CO2 emissions that lhe

7 ini t ia ls RGGIs, the northeast states that

(202) 464-2400
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are working on power pfant reduct ion measures

th rough  the  reg iona l  c reenhouse  Gas

T n i  r i e r i r r c  l - h a \ / r r . a  u r n r L  i n n  t -  ̂  . ' ) r l -  l -  h a i r

- - i - - i ^ h -  1 - , ,  - l - , ^ , , i -  , ) 4  - i  I  r . i ^ -  , , ^ - r  h a 'r J y  c r r J \ J u L  y \ = o t  u y

2020. Seven Northeast states from al l  the

nower  n  l an f  q  ' l ' r r r / r  . oF  l  n l  an l - s  n ronosed  l t t

t he  M idwes t ;  24  m i l l i on  tons .

So the environmental consequences

of  waiL ing unt i l  the end of  2008 for  another

d o z e n .  f w o  d o z F n .  t h r a a  d n z a n  ^ n a l  n l A n f s  t o

get  approved wi thout  any CO2 contro ls ,  \^ , /e ' re

ta lk ing about  l - .ens - -  dozens and dozens of

mi f f ions of  tons of  carbon d iox ide.  And as a

n r a c t i . - ^ l  m a f  f  F r  f  h F q p  A r p  n r o i c r - f  q  l -  h , a l  i f

they have to do some CO2 contro l  in  the

f  r i f  r r r e  -  i  I  m a r r  l ^ r e  c i  t h € ' r  i n f  e a S  i b l  e  O r  a E

huge,  enormous costs.  So f rom the pract ica l

mat ter ,  again.  the sooner  we do th is ,  the

b e t t e r .

In  Lerms of  the robustness of  the

RAC 'F  r ' r r / i . ' a cc  .T , rddA  q r -  a i  h  i  nd  i  n r r -  od

f  hF  RAa"n  I  ' a \ r c  ^ r ' l -  :  I  nn r r - l .  i  ma
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f i \ r a - < 1 - a n  f  h ^ r -  ^ ^ n c i d a r c  o n a r n r r

economics,  and envi ronmentaf  consequences,

and we bel ieve that  i t  would be very s impfe

to p lug in  CO2 into that  process and work out

does i t  make economic sense,  and ident i fy  at -

q l - 6 n  ^ n a  > 1 I  t h a  i o a h n n l n a i o <  r r d  t h o n  r,  * ' . -  - . . ' ' . -  Jo

throuqh that r igorous process that has been

done  fo r  a I I  t he  oLher  po l l u tan ts .  And

. ' : lT ' l -  l .1. \  t -  h, i f  l -  n. l^1r  IOrL  e v  L r r a  L  L u u u f

carbon dioxide emissions.

f  want Lo just .  go back to Lhe

wa ive r  i ssue .  I t ' s  c fea r  t ha t  i f  we  had

raised this issue, the pract ical  consequences

would have been exactfy the same. We woufd

l r o  i n  I h o  c : m a  n l r ^ A  r - ^ d . \ r  i f  u r a  h r r l  r r i - - , - lr q r r L u  ! / f s r L  u v e q  ! '  r !

i t .  S o  I  j u s t  w a n t  t o  n o t e  t h a L  I f l i n o i s  E P A

and EPA and Chr is t ian County a l l  argue iL

doesn' t  app1y,  we would be in  the same place

today whether  or  not  we had ra ised i t  back

b e f o r e  M a s s .  v .  E P A .

JUDGE WOLGAST: Could you speak to

M r  n . l q t - a r ' e  : r . n r m a n t  t h a t  b e C a u s e

(202) 464-7400
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Sec t i on  821  wasn ' t  ac tua l f y  cod i f i ed  i n  t he

CLean  A i r  Ac t ,  i t  canno t  be  a  regu la t i on

"subject to regulat ion" within the meaninq of

Sec t i on  165?

MR.  N ILLES:  Your  Honor ,  i t ' s  t he

f  i r s t  t ime  v , re ' ve  hea rd  tha t  a rgumen t .  I

guess I  would go back to --  in 1978 when EPA

adopted the f i rst  PSD requlat ions and was

in te rp reL ing  wha t  does  "sub jec t  Lo

regrulat ion' '  means, and f  th ink Br ian Doster

ment ioned that i t 's  pol lutants including the

NAaQS, the NSPS has i ts air  pol lutants in

T i t l e  r f ,  bu t  i t  a l so  says ,  any  po l l u tan t

regulated under Subchapter C of Ti t le 40 of

the  CFR,  Tha t ' s  where  the  821  regu fa t i ons

are .

So  back  i n  1978 ,  t he  regu la t i ons

that EPA were saying at  Lhat point  equaLed

subject to regufat ions were in fact  added in

1993  by  EPA in  821 .  HonesL l - y ,  I  can ' t  speak

to was i t  in the acL or out of  the act,  but

as a pract ical  matter,  EPA has interpreLed i t
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1 obviously as part  of  the Clean Air  Act,  and

2  i t  ' s  a  pa r t  o f  t he  CFR where  EPA a f f  o f  i t s

3 other Cfean Air  Act regulat ions today.

A JUDGE REICH: ThanK you,

5  M r .  N i f f e s .

MR, NILLES: Thank you.

JUDGE REICH: I  apprec iate the

I  argument of  counsef.  I  th ink i t  was a very

9  o o o d  a r c l r r m F n f  r r e r w  h e l n f  r r l  F o r  f h e  B o a r d  i n

1  n  r l n d e r q r a n d i  r c r  j -  l ^ ^  . ' - - . . ^ -  L ^ i  * -  - - ^ ^ - : n t e d .  W el r v  L a r E  v E  r r l v  y r E - c

1 1  w i I  I  o b r r i  o r r s l v  t a k e  t h i s  m a t t e r  u n d e r

L 2  a d v i s e m e n t .

13

L4

15

This hear ino is adi  ourned.

(Whereupon, at approximately

11 :45  a .m. ,  t he  HEARING was

L6  ad j  ou rned .  )

L7 * * * * *

18

1_9

20

2L

22
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